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11/3/2013
Ms. Rivera,

Last week | spoke with Mr. Manny Aquitania concerning the proposed Rosemont copper
project and the air-quality permit. Mr. Aquitania said that he would discuss with you a time
perhaps on Tuesday that we could have a teleconference to discuss some concerns.

My friend and neighbor, Roy Zeagler, and | were two of the appellant's on the granting of the
air-quality permit. For three days now | have struggled with the necessity to reduce the
information I'm going to send you with this e-mail. Attached are three of the briefs (post
hearing briefs) that point out some of the questions concerning the air-quality permit. | have
noticed that many of our concerns were your concerns earlier in the process.

My initial question for Mr. Aquitania was why did ADEQ use R9-3— 521 because the title for
that is related to existing sources. With the new SIP concerning new sources they face much
more rigorous permitting oversight. | have always felt that the Rosemont copper project
should've been classified a major source instead of a synthetic minor.

| will be available on my cell phone tomorrow if you and Mr.
Aquitania can schedule a Tuesday teleconference. My cell number is area code 520
if you need to contact me otherwise simply send me an e-mail with time and phone number.

Yours truly,
Robert W Harris
Vail Arizona

Attached Initial Letter to Mr. Manny Aquitania

Sir,

I'm involved in the appeals concerning the air-quality permit granted by the state of Arizona (ADEQ)
for the Rosemont copper project proposed.

If possible | would like to call and discuss some e-mails that were transmitted on September 12,2012
concerning the ADEQ Rosemont SIP plan.

The specific question would deal with R9-3-521 .

My understanding of this is that applies to an existing source not a new source.
My appreciations in advance.

Thank you

Robert Harris

s20 SN

From: Manny Aquitania
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G. Van Velsor Wolf Jr. (#007530)
Scott M. Deeny (#021049)

Mark A. McGinnis (#013958)
Salmon, Lewis & Weldon, PLC
2850 East Camelback Road, Suite 200
Phoenix, Arizona 85016
Telephone: (602) 801.9060
Facsimile: (602) 801.9070
vvw@slwplc.com
smd@slwplc.com
mam@slwplc.com

Attorneys for SSSR

IN THE OFFICE OF ADMINISTRATIVE HEARINGS

No. Docket No. 13A-A006-DEQ,
IN THE MATTER OF: 13A-A007-DEQ, and 13A-A010-DEQ

(Consolidated)

ADEQ
Ai lity Permit No. 55223

RI)Zthjé‘n'tchEH;}' cg?npany SSSR’s POST-HEARING LEGAL
Place 1D: 135845 MEMORANDUM

. INTRODUCTION AND SUMMARY OF ARGUMENTS
Appellant Save the Scenic Santa Ritas (“SSSR”) hereby submits its Post-Hearing

Legal Memorandum® in this matter pursuant to Case Management Order No. 18 (August
28, 2013). This matter is an appeal of the synthetic minor air quality permit (the
“Permit”) issued to Rosemont Copper Company (“Rosemont”) by the Arizona
Department of Environmental quality (“ADEQ”) on January 31, 2013.

For the reasons set forth herein, SSSR requests that the ALJ recommend to the

Director of ADEQ one of two alternatives. First, the Director should deny this Permit?

! Citations herein to the record are to the separate proposed Findings of Fact (“FOF”) and Conclusions of
Law (“COL”) submitted herewith by SSSR. That document contains extensive citations to the hearing
transcript and admitted exhibits.

% This Memorandum focuses on the Permit approved by ADEQ on January 31, 2013. SSSR takes the
position that the AERMOD analysis justifying approval of the specific Permit was so significantly flawed
that it can not be relied upon to justify that there will be no violations of the NAAQS limitations. Thus, as
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because a proper analysis of the application materials shows that the permitted operations
would violate the National Ambient Air Quality Standards (“NAAQS”), established under
the Clean Air Act, 42 U.S.C. § 7409, and adopted by A.A.C. R18-2-201 et seq.
Rosemont’s failure to show that its operations will comply with the NAAQS, a
requirement for permit issuance, means that ADEQ must deny the permit. A.R.S. 49-
427(A).

In its modeling analysis of concentrations of emissions of criteria pollutants, in
almost every instance where Rosemont could use discretion or judgment on selecting
input data and background sites, it used the most generous and least conservative data and
background monitors in order to assure that the modeled and total concentrations would
not exceed the NAAQS. This violated the requirements of the Environmental Protection
Agency (“EPA”) and ADEQ final rules and guidance documents that input data and
background sites must be the most “conservative.” ADEQ should have requested that
Rosemont use the proper input data and background monitor sites, but ADEQ failed to do
so. Use of the proper input data and background monitor sites would show that the
concentrations from the Rosemont operations approved by the Permit will violate the
NAAQS for one or more criteria pollutants. ADEQ must deny a permit application if it
fails to show compliance with state statutes or rules, A.R.S. § 49-427(A).

Alternatively, the Director should suspend approval of this Permit pending re-
evaluation of Rosemont’s application materials to conform to proper procedures set forth
in the EPA and ADEQ final rules and guidance documents. If the re-evaluation shows the
likelihood that the NAAQS will be violated for one or more criteria pollutants, ADEQ
should “wield its influence” to convince Rosemont to adopt additional air pollutant
control measures so that a revised analysis of the operations, with added additional control

measures, will show that the air emissions concentrations from the Rosemont Copper

pointed out below regarding alternative relief, the ALJ could return the approved Permit to ADEQ for re-
analysis in light of the flaws and re-issuance in the form of a modified permit that shows NAAQS
compliance.

-2-
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Project will not violate applicable federal and state statutes and regulations, including, but

not limited to, the NAAQS.

1. STANDARD OF PROOF/BURDEN OF PROOF
A. Standard for ALJ Decision

“The party asserting a claim, right, or entitlement has the burden of proof,” and
“[uInless otherwise provided by law, the standard of proof is a preponderance of the
evidence.” A.A.C. R2-19-119. ADEQ’s decision to issue an air quality permit can not
be affirmed if the decision to issue is arbitrary, capricious, or an abuse of discretion,’
essentially, inconsistent with facts developed in the record. SSSR has demonstrated by a
preponderance of the evidence that ADEQ’s issuance of the Permit was arbitrary,
capricious, not supported by the record before ADEQ, and inconsistent with the record
developed in this appeal. SSSR’s proof that ADEQ acted in an arbitrary and capricious
manner in approving the permit is established by a preponderance of the evidence that
ADEQ’s review failed to identify that the Rosemont application materials failed to
conform to regulatory standards. The ALJ should find for SSSR.

B. No Deference to ADEQ “Expertise”

Although judicial deference to an agency’s interpretation and construction of
statutes that it is charged with administering is appropriate in some circumstances, such
deference to ADEQ is neither required nor appropriate in this instance, particularly
because ADEQ grossly misinterpreted its statutory obligation. Although an Arizona
agency may not base a permit decision on a requirement that is not specifically authorized
by a statute or rule, A.R.S. 41-1030(B), such limitation does not apply here because
ADEQ’s authority for denying an air quality permit is based on the fact that the operations

would violate a rule established by ADEQ. The Arizona Legislature specifically stated

® Woosley Flood Prot. Dist. v. City of Phoenix, No. 04A-S156 — DEQ, online dec. at 35 (Ariz. Office of
Admin. Hearings, July 18, 2005); State Tractor & Equip. Co., No. 02A-U050-DEQ-TAP, online dec. at 9
(Ariz. Office of Admin. Hearings, February, 24, 2003).

-3-
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that ADEQ “shall deny a permit or revision if the applicant does not show that every such
source is so designed, controlled, or equipped with such air pollution control equipment
that it may be expected to operate without emitting or without causing to be emitted air
contaminants in violation of the provisions of this article and the rules adopted by the
director.” A.R.S. 49-427(A). Simply put, while A.R.S. 41-1030(B) is a general limitation,
it has no application where the Arizona Legislature has given specific direction to the

conditions that justify denial of an air quality permit. A.R.S. 49-427(A).

The NAAQS were specifically adopted by ADEQ, A.A.C. R18-2-201 et seq.
This means that ADEQ must deny a permit if the operations will violate the NAAQS. In
July 2012, ADEQ adopted a new rule, A.A.C. R18-2-334, that provides options for an
applicant to show compliance with NAAQS. The fact that the effective date of this rule is
stayed pending approval by EPA, A.A.C. R18-2-334(L), however, does not negate the
fundamental obligation that ADEQ must deny a permit if the operations will violate the

ADEQ-adopted rules regarding NAAQS.

This matter is not merely a question of interpreting the scope of ADEQ’s authority
under a statute. It is not questioned that ADEQ has the authority to issue or deny a permit.
Rather, the question is whether ADEQ’s issuance of the Permit is justified in light of facts
that prove the permitted activities fail to “demonstrate” compliance with the air quality
standards. Because such activities will violate air quality standards, ADEQ must deny the
Permit, A.R.S.8 49-427(A).

Such proof that Rosemont’s activities will violate the NAAQS is not based merely
on the application materials. Rosemont knows that an application that showed its
operations would violate the NAAQS would not be approved. Rather, the proof must
come from ADEQ’s critical evaluation of the materials submitted. If a critical evaluation
of Rosemont’s modeling analysis demonstrates that the analysis failed to conform to the
EPA and ADEQ standards governing a modeling analysis, Rosemont’s submittal is

suspect. If a modeling analysis is done following the EPA and ADEQ standards, and it

-4 -
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shows that the NAAQS are likely to be violated, ADEQ can not approve the application
until a proper modeling analysis shows that the NAAQS will not be violated.

The ALJ should not defer to ADEQ in determining whether ADEQ exercised
proper analytical judgment in issuing the Permit. While ADEQ may have “experience”
reviewing permit applications, it did not establish that it exercised the kind of thorough
evaluation necessary to review an extremely complex situation such as that represented by
the Rosemont Permit application. Although ADEQ personnel may have “reviewed” air
permit applications for other mining projects, and ADEQ raised several issues regarding
input data for modeling and other elements relative to determining whether the NAAQS
would be violated, in the end, ADEQ simply accepted the selection of input data and
procedures offered by Rosemont and confirmed that the applicant correctly added its own
numbers.

If the ALJ defers to ADEQ’s analysis of a permit application, there is no way for a
third party effectively to appeal a permit decision. No applicant would submit materials
showing a NAAQS violation. Simply affirming the application, therefore, is insufficient.
Such an approach (deference to an agency’s permit decision) would render superfluous
the Arizona Legislature’s specific authorization allowing appeal of ADEQ’s air quality
permit decisions. See A.R.S. § 49-428.

SSSR’s evidence shows, among other things, that ADEQ failed to exercise proper
technical judgment in reviewing the Permit application and that it admittedly relied
exclusively upon information submitted by Rosemont. ADEQ’s apparent expertise in
analyzing the technical information submitted by Rosemont in support of its Permit
application was simply inadequate to deal with this complex situation. Of more
significance, ADEQ’s assumption that it was restricted by A.R.S. § 41-1030(B) from
following the clear and specific limitation in A.R.S. § 49-427(A) demeans ADEQ’s

specific obligation to protect the public health and welfare of the citizens of Arizona.”

* A.R.S. § 49-401.
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Thus, ADEQ is entitled to no deference, either (a) in its interpretation of
controlling statues or rules or, (b) more relevant, in determining whether it properly
analyzed Rosemont’s application data and reports regarding the issuance of the Permit.
Specifically, ADEQ should be accorded no deference if it interprets the general
prohibition in A.R.S. § 41-1030(B) to over-ride the specific limitation in A.R.S. 8§ 49-
427(A).

I11.  ISSUANCE OF AN AIR QUALITY PERMIT BY ADEQ
A. Standard for ADEQ to Issue an Air Quality Permit

ADEQ has stated that it has never received an application for a new source permit
with a modeling analysis of emissions concentrations that showed a violation of the
NAAQS. FOF 13. Of course, such an application would have to be denied. Repeatedly,
ADEQ has stated the significance of assuring that the operations described in an
application can not exceed the NAAQS because ADEQ’s mission is to protect the public
health and welfare. FOF 2, 5, 14, and 16-18. The ambient air standards embodied in the
NAAQS were adopted specifically to assure protection of the public health and welfare.
A.A.C. R18-2-201 et seq. and FOF 9.

As ADEQ has stated, however, it must review the application, especially the
modeling analysis, to evaluate the credibility of the application materials. FOF 3. The key
to ADEQ’s satisfaction that the proposed operations will not threaten the public health
and welfare is a modeling analysis, done either voluntarily by the applicant or by ADEQ
as part of its standard practice in reviewing applications, to confirm that the operations
will not violate the NAAQS. FOF 8. If the modeling analysis, in particular, fails to follow
proper procedure, ADEQ is not bound to merely grant the permit because the application
submits an analysis showing NAAQS compliance. Rather, ADEQ should focus the
applicant upon the necessary control measures so that a proper modeling analysis shows
compliance with the NAAQS. FOF 8. If such a proper analysis is done, either voluntarily

by the applicant or by ADEQ as part of its review process, ADEQ can not deny the permit
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application because it has shown, through a proper modeling analysis, that the permitted
source will comply with the ADEQ-adopted NAAQS. A.R.S. § 49-427(A).

In its evaluation of an application, ADEQ has stated that it looks for the best data
and information relevant to an application. FOF 3. Currently, Dr. Feng Mao is the key
ADEQ individual upon whom ADEQ relies for evaluation of a modeling analysis. FOF 4
and 15. ADEQ also, however, values public comment to provide information about issues
that may not have come to ADEQ’s attention; furthermore, ADEQ can rely upon public
sentiment to refine its own analysis and modify the air quality control measures in the
permit. FOF 6, 16, and 17.

B. Process Followed by ADEQ for the Rosemont Permit

Rosemont submitted its application for an air quality permit dated November 15,
2011. ADEQ-1. Upon the passage of time, the “administrative review” portion was
deemed complete in January 2012, A.A.C. R18-1-503(B), and ADEQ commenced its
“substantive review.” Rosemont submitted its “modeling protocol” in October 2011,
explaining the procedures that it would follow in conducting the AERMOD analysis
relevant to comparing the total expected emissions from the sources (modeled emissions
from the sources, plus “background”) to the NAAQs standards. As an initial result of the
substantive review, ADEQ, through Dr. Mao, identified several issues related to the
modeling procedures, which issues were communicated to Rosemont in a letter dated
February 29, 2012. SSSR-14. The relevant issues identified by Dr. Mao were as follows:
(a) proper location of off-site background monitors, (b) the NO2/NOx ratio to apply to
ozone to determine the source’s NO2 emissions, and (c) the Process Area Boundary.

Subsequently, Rosemont wrote ADEQ on March 5, 2012, pointedly disagreeing
with ADEQ’s modeling issues and attempting to justify the correctness of its approach.
SSSR-15. ADEQ officials and Rosemont’s modeling consultants met on March 20, 2012,
at which time the application materials and modeling issues were discussed, SSSR-16. At

this meeting, Rosemont’s consultant provided further justification for the modeling
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approach adopted by Rosemont, but no specific decisions were made with respect to
disagreement regarding the modeling issues raised by Dr. Mao. Two months later, ADEQ
notified Rosemont, by forwarding a brief analysis by Dr. Mao, that ADEQ agreed with
certain modeling procedures that Rosemont used. SSSR-66. ADEQ never, however,
provided formal approval of Rosemont’s modeling protocol, FOF 30, as is required by
ADEQ’s own standards. ADEQ-7, p. 6, sec. 1.5.

Rosemont’s consultant produced a final AERMOD modeling analysis in July 2012,
ADEQ-8, which Dr. Mao briefly reviewed on August 1. FOF 45. Promptly thereafter, Dr.
Mao notified the ADEQ permit engineer that the modeling was “acceptable,” FOF 46 and
47, after which ADEQ emailed Rosemont that the permit application was approved.
SSSR-49.

ADEQ provided public notice regarding its proposed approval of a draft permit for
Rosemont, requesting public comment by October 31, 2012. Numerous comments
regarding the draft permitted were submitted. In particular, comments submitted by SSSR
and others specifically identified concerns with the modeling process used by Rosemont
and accepted by ADEQ. FOF 33. Other comments raised concerns regarding the modeling
results, specifically, the close relation of total PM-10 emissions to the NAAQS and the
lead emissions. FOF 35 and 36. The Responsiveness Summary issued by ADEQ when the
Permit was issued rejected the concerns about modeling procedures raised in the public
comments. FOF 34 and ADEQ-10. Dr. Mao conducted an analysis of lead emissions in
response to public comments. FOF 35. ADEQ also added a new PM-10 monitor to the
permit and revised procedures for Rosemont to produce a tailings management plan, both
in response to public comment. FOF 36. The addition of the PM-10 monitor in particular,
and by extension the revised approach requiring a tailings management plan, was done in
accordance with ADEQ’s standard practice to work with an applicant if it appeared that
the concentrations from the new source could pose a threat to NAAQS compliance. FOF 9
and 36.
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On January 31, 2013, ADEQ issued the Permit. ADEQ-9. In summary, ADEQ
required no modifications to the modeling procedures, including selection of appropriate
background monitors, or input data used by Rosemont to support its AERMOD analysis.
Rather, Rosemont’s final AERMOD analysis asserted, in ADEQ-8, that the concentrations
of criteria pollutants at the site would not exceed the NAAQS, thus assuring that ADEQ
should issue the permit.

IV. ROSEMONT’S MODELING INPUT DATA AND PROCEDURES
FAILED TO CONFORM TO EPA AND ADEQ REQUIREMENTS.

A. EPA rules and ADEQ Guidance Documents Require Conservative

Assumptions

The modeling analysis prepared by Rosemont used AERMOD, a computer model
approved by EPA and adopted by ADEQ that incorporates a host of input data to
determine the modeled pollutant concentrations from a new source. Evidence shows that
the AERMOD analysis reflects the actual results in the short term nearly 100% of the
time. FOF 123. The proper procedures for identifying and applying the input data for the
AERMOD analysis are set forth in a final rule adopted by EPA. In addition, EPA has
issued other guidance documents and memoranda that provide additional information on
AERMOD. ADEQ has adopted its own guidance document for preparing an AERMOD
analysis, which essentially adopts the EPA final rule and guidance documents. FOF 109.

Both EPA’s and ADEQ’s fundamental approach to an AERMOD analysis is that
conservative input data and assumptions must be utilized in order to provide the most
protective analysis when comparing total concentrations of criteria pollutants against the
NAAQS. FOF 38 and 39. In essence, what this means is that the entity conducting the
AERMOD analysis should select input that will result in the highest modeled and/or total
concentrations. For example, when choosing the appropriate NO2/NOXx ratio, the highest
ratio number should be selected if it is defensible. For determining background

concentrations data of a pollutant, when adding to the source modeled emissions, the
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highest background concentration should be used. If off-site monitors are used to
determine background concentrations, the selected site monitor must not only be
representative of the source site but must provide the highest concentration data.

The following analysis is based on the testimony of both of SSSR’s experts, Dr.
Eric Betterton and Howard Gebhart, whose relevant expertise was confirmed in hearing
testimony and their resumes. FOF 61 and 1109.

B. Background Data Locations

In conducting modeling of expected concentrations, the background, or predicted
existing concentrations are added to the modeled concentrations from the source in order
to determine the total expected concentrations. This total is then compared to the NAAQS
concentrations standard to determine whether the total concentrations from the source will
be higher or lower than the NAAQS. FOF 65.Those experienced with AERMOD stated
that on-site background data are clearly preferable to off-site background data because
on-site data will show the actual background at the source, and using on-site data will
avoid uncertainty regarding whether the proper and appropriate background monitors
were used. FOF 66.

For its AERMOD analysis, Rosemont used monitor readings from Alamo Lake for
NO2 background and Chiricahua National Monument for ozone and PM-2.5. FOF 62 and
63. Interestingly, although Rosemont used an on-site monitor for PM-10 background,
ADEQ never asked Rosemont to determine on-site background for other criteria
pollutants. Neither of these sites was appropriate for background data on these criteria
pollutants. In the first place, distance from the Rosemont site means that any registered
concentrations would significantly diffuse when and if the concentrations ever reached the
Rosemont site. FOF 64. Alamo Lake is more than 200 miles northwest of the Rosemont
site, and Chiricahua is more than 80 miles east of the Rosemont site. Furthermore,
Rosemont never produced any evidence that the wind actually traveled from those sites to

Rosemont. In fact, Rosemont’s own wind rose data strongly counters the notion that
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concentrations from Alamo Lake and Chiricahua could ever reach the Rosemont site.
ADEQ-8, pp. 12-14.

By contrast, evidence suggests that background data from the Saguaro National
Park East (“SNPE”) monitor (ozone and PM-2.5) and the Children’s Park monitor (NO2)
would be far more appropriate. Not only are these sites much closer to the Rosemont site
but data indicate the likelihood that pollutant concentrations would not only reach the
Rosemont site but would not be diffused by distance, thereby making them more
appropriate sites for background data. In fact, ADEQ itself had suggested that SNPE
would be more appropriate than Chiricahua. SSSR-14, p. 2.

Rosemont and ADEQ have asserted that SNPE is inappropriate because it is near
an urban area, whereas the Rosemont site is “rural,” but ADEQ simply relied on
statements by Rosemont and its consultants, rather than doing a careful evaluation
regarding the extent that SNPE may be impacted by proximity to Tucson. FOF 71. Such
an evaluation should have analyzed whether the SNPE monitor is, in fact, impacted by
winds blowing from Tucson, but neither Rosemont nor ADEQ produced such an analysis.
Furthermore, as explained below, Dr. Betterton’s HYSPLIT analysis provides evidence
that, in fact, winds blow from SNPE, east of Tucson, towards the Rosemont site. SSSR-
36, Attachment B.

Alamo Lake is clearly an inappropriate site for NO2 background data for a variety
of reasons besides the significant distance from the Rosemont site. Rosemont used only
two partial years of NO2 concentrations at Alamo Lake from 2005 and 2006, ADEQ-8, p.
19, Table 4.2. rather than adhering to the regulatory requirement that full-year data from
“the most recent three years” should be used. ADEQ-7, p. 20. Furthermore, Alamo Lake
IS in a pristine area, unaffected by impacts from nearby urban areas. Tucson is
approximately 30 miles from the Rosemont site, and the Tucson air shed and the 1-10

corridor impact the Rosemont site. Finally, Rosemont’s own data indicate that the

-11 -








© 00 ~N oo o A W NP

N NN N DN NN NN R R R B B B R R R
0 N o O B~ WON PFP O © 0 N O 0. b W N B O

Children’s Park NO2 measurements, which are for a full three years, would be a
conservative assumption. ADEQ-8, p. 19, table 4.2.

C. On-site Meteorological Station Location

Rosemont located a single station for the collection of meteorological (shortened to
“met”) data at the west end of the site, beneath the ridge of the Santa Rita Mountains, and
in the center of the proposed pit. FOF 87. The Rosemont project site is very large,
covering thousands of acres, and the elevation of the terrain varies from 4700 feet to 6300
feet, with numerous hillocks and gullies. FOF 88. It short, it is considered in the technical
literature to be a “complex” site. FOF 89. Furthermore, the criteria pollutants will be
emitted at different elevations from different source areas within the project footprint,
from the haul roads with their varying elevations to the mine pit, which will be as deep as
one-half mile when completed, to the waste rock storage area and dry stack tailings pile,
which will grow in elevation as the project progresses.

EPA provides specific guidance on the location of one or more stations to collect
meteorological data at a site. SSSR-20, p. 3-1 et seq., sec. 3. A number of factors should
be considered, and the data collector’s professional judgment should apply when
determining locations for the met stations. Although different professionals could come to
different conclusions regarding the precise locations, it is clear that there would be
professional agreement that the size of the project area and the complexity of the terrain
would require multiple met stations. FOF 91, 92, 95, and 96. Furthermore, guidance
makes it appropriate that one or more met stations should be located near the Process Area
Boundary where the comparison of total site emissions with the NAAQS is made. FOF
93.

ADEQ did not discuss with Rosemont the importance of multiple met stations.
FOF 91. Furthermore, the single on-site met station is located far distant from the Process
Area Boundary, FOF 94, meaning that the meteorological data that is significant in

determining whether the modeled emissions plus background will exceed the NAAQS is
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of very limited utility. This failure of ADEQ to more carefully assess the problems
associated with a single met station, simply accepting at face value what Rosemont did,
and the failure to raise these issues with Rosemont is further evidence of the arbitrary and
capricious approval of the Permit by ADEQ.

D. NO2/NOx Ratio

The in-stack NO2/NOx ratio is used in AERMOD analysis to determine the 1-hr.
NO2 concentration, for which there is a specific NAAQS limitation. The higher the ratio,
in terms of a percentage, the higher the 1-hr. NO2 modeled concentration. FOF 97 and 98.
In 2011, EPA issued a guidance memorandum regarding application and determination of
the NO2/NOx ratio. SSSR-32. The EPA guidance stated that a 50% default ratio should be
used “in the absence of more appropriate source-specific information on the in-stack
ratios.” SSSR-32, p. 5. The 50% ratio is a “conservative” assumption. FOF 101. The
guidance emphasized “the importance of professional judgment by the reviewing
authority” and reiterated that “the more conservative the assumption on which the
cumulative analysis is based,” the more confidence that, in essence, the analysis will not
violate the standards, as well as the less controversial will be the agency’s ultimate
decision.” SSSR-32, p. 12.

The most significant emitter of NO2 in the Rosemont project will be the haul
trucks traveling the internal roads from the mine pit to the waste rock storage area and the
dry stack tailings pile. FOF 102. Rosemont used a 5% NO2/NOx ratio, ADEQ-8, pp. 18-
19. Rosemont’s adoption of a 5% ratio was based upon a summary report, ADEQ-8,
Attachment F, that discussed ratios ranging from 2% to 30%. Importantly, Rosemont’s
document cited a report from the manufacturer of the haul trucks, Caterpillar, that claims
that the in-stack ratio should be 5%-15%. Id. p. 6. A 15% in-stack NO2/NOXx ratio, as
explained above, is certainly more “conservative” than a 5% ratio. Further, “reports of in-
stack ratios as high as 30% are often reflective of diesel vehicles fitted with diesel after

treatment devices.” Id. p. 7.
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From the foregoing, it is apparent that a 5% ratio is not conservative. FOF 103.

Furthermore, it is clear that Rosemont should have used a 10%, 30%, or even default to
50% ratio to assure that it used the most conservative assumptions. The cursory report
attached to Rosemont’s final AERMOD report to justify a 5% ratio, ADEQ-8, Attachment
F, simply does not qualify as “appropriate source-specific informationon in-stack ratios”
for the specific haul trucks that Rosemont proposed to use. Furthermore, when Rosemont
submitted a similar AERMOD analysis to the Forest Service several months after the
report submitted to ADEQ, it used, at the Forest Service’s request, a 10% NO2/NOxX ratio.
FOF 104-107. This latter analysis, moreover, showed an exceedance of the 1-hr. NO2
NAAQS when the 10% ratio was applied. Rosemont dismissed the utility of this analysis,
however, by saying the 10% ratio was “not representative.” Unfortunately for Rosemont,
it offered no justification why 10% was “not representative.”

Given that Rosemont deliberately made the most generous, least conservative
assumptions, however, it was incumbent on ADEQ to vet Rosemont’s analysis and input
data and point out that Rosemont should have used the “most conservative” ratio. Given
the complexity of the Rosemont project, however, it is perhaps no surprise that Dr. Mao’s
inexperience with the in-stack NO2/NOx ratio prevented him from doing a careful
analysis of the issue. FOF 100. At the very least, as an alternative, ADEQ could have
inserted in the Permit a provision requiring monitoring by Rosemont that the haul trucks
adhere to an enforceable 5% ratio. ADEQ’s failure to insist upon a more conservative in-
stack NO2/NOx ratio, or even a provision holding Rosemont to the 5% ratio, is evidence
that ADEQ’s approval of the Permit was arbitrary and capricious.

E. Process Area Boundary

The importance of the Process Area Boundary (“PAB”) is that it is the point where
a source’s emissions concentration is measured to compare against the NAAQS. FOF 109.
As the distance lengthens from the source to the PAB, concentrations decrease. FOF 64

and 109. Since the NAAQS are tied to the public’s exposure to a source’s emissions, the
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farther from a source the public is excluded from exposure, the lower will be the
concentration to which the public is exposed. Obviously, it is in the interest of the
applicant to draw the PAB as far from the source as possible. The ADEQ guidance
specifically rejected the “fence-line” as the proper PAB. ADEQ-7, p. 17. Rosemont,
however, specifically set its PAB at the property’s fence-line. The property fence-line,
however, does not limit public access to the Rosemont operations. FOF 110. ADEQ
should have recognized the limitation in its own guidance and rejected Rosemont’s fence-
line as the proper PAB. Alternatively, ADEQ should have required a specific and
enforceable limitation in the Permit to prohibit public access. This Permit, however, does
not contain such a limitation, reinforcing ADEQ’s arbitrary and capricious approval of the
Permit without ensuring means to correct this significant weakness.

F. Substitution for Missing Data

There are two significant flaws in the Rosemont modeling analysis and ADEQ’s
review and approval of the Permit. First is the approach to missing meteorological data for
the modeling analysis. The second flaw is the missing data for the NO2 background.

The ADEQ guidance requires that, if three years of met data are used for the
AERMOD input, it should be three “continuous years.” ADEQ-7, p. 20. Data for three
months, December 2006 — February 2007, were not collected because of an instrument
malfunction at the on-site met station. ADEQ-8, p. 8, sec. 3.6.This means that 12% of data
were lost — a significant quantity. Rosemont’s solution, to which ADEQ raised no
objection, was simply to re-use data from a subsequent similar time period. ADEQ-8, p. 8,
sec. 3.6. This violated the EPA and ADEQ approaches to substitution in two respects.
First, obviously, it was not 36 continuous months of data. Second, although Rosemont

used the highest readings of the 33 continuous months, there is no proof that this included

the most conservative (highest) data from 36 continuous months.

The obvious solution would have been for ADEQ to compel Rosemont simply to

extend the data capture an additional three months. Rosemont could have done this

-15 -








© 00 ~N oo o A W NP

N NN N DN NN NN R R R B B B R R R
0 N o O B~ WON PFP O © 0 N O 0. b W N B O

because its met station continued to collect data. By refusing to request that Rosemont
take this simple and obvious step, ADEQ was arbitrary and capricious in accepting
Rosemont’s analysis and approving the Permit.

The second substitution-for-missing-data failure was acceptance of less than two
full years of NO2 data from the Alamo Lake monitor (even aside from this issue, as
explained above, use of the Alamo Lake monitor for NO2 background data was wrong).
The EPA and ADEQ standards require three years of continuous information for off-site
background data. As Rosemont explicitly acknowledged, ADEQ-8, p. 19, Table 4.2,
however, Alamo Lake had data for only two years, 2005 and 2006, and neither was for
more than seven months, ADEQ-8, p. 19, Table 4.2, fn. a. ADEQ’s justification, that the
available data were supposed to represent the periods of highest NO2 concentrations, is
simply blind faith, unsupported, and unjustified by ADEQ’s own insistence that its
evaluation must be based on the best information. FOF 3. Bland acceptance of the
Rosemont position that it simply chose not to conform to regulatory standards is the
hallmark of an arbitrary and capricious decision. It further reinforces that Rosemont chose
the most generous, least conservative option when applying input data to the AERMOD
model.

G. Rosemont Impacted by Tucson Air Shed and 1-10 Corridor

Rosemont ‘s wind roses are evidence that the significantly prevailing winds come
from the west and blow over the ridge of the Santa Rita Mountains and down past the sole
met station, located just below the ridge and in the presumed center of the proposed mine
pit. The wind roses indicate, however, that not insignificant winds blow from other
directions, particularly the east. ADEQ-8, p. 12-14, figs. 3.2-3.4.

Rosemont’s data collection failed in two ways, both of which ADEQ failed to
appreciate. In addition ADEQ failed to question the credibility of Rosemont’s
meteorological input to the AERMOD analysis. As noted above, Rosemont failed to

analyze wind speeds and directions at the haul roads, where the most significant NO2
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emissions would occur from the haul trucks. FOF 102. Not only that, but Rosemont failed
to determine wind speeds and directions at its fence-line, the proposed PAB, where the
Impacts of total concentrations are compared against the NAAQS.

Rosemont’s and ADEQ’s more important failure, however, was the failure to
model wind speeds and directions, and therefore the impact of off-site pollutant

concentrations, blowing from the east or northeast, from the Tucson air shed and the 1-10

corridor. Not disputing Rosemont’s admission that wind speeds and directions can vary
depending upon the day and the time of day that the met data are collected, SSSR
nonetheless established that met data showing wind speeds and data blowing from the
Tucson air-shed and the 1-10 corridor should have been included in the AERMOD
analysis. SSSR-36, Attachment B.

SSSR’s proof is based on its use of HYSPLIT, a model that does not show
concentrations of pollutants but does show the movement of pollutants. SSSR’s use of
HYSPLIT shows that, in fact, there is measurable movement of pollutants (as “parcels”)
from the Tucson air-shed and 1-10 corridor towards the Rosemont site. The
meteorological data should have been incorporated into Rosemont’s AERMOD analysis.
ADEQ was fully aware of HYSPLIT and how it could be used. FOF 115. From the
standpoint of ADEQ’s review of the credibility of Rosemont’s input data, it would have
been a simple matter of appropriate due diligence for ADEQ to utilize HYSPLIT to
determine the significance of such data. Simply ignoring the possibility of a scenario
contrary to Rosemont’s data and ignoring the opportunity to use HYSPLIT is additional
evidence that ADEQ acted arbitrarily and capriciously in approving the Permit.

V. USE OF PROPER INPUT DATA AND PROCEDURES RESULT IN

VIOLATION OF NAAQOS.

As shown in the foregoing analysis, Rosemont’s AERMOD and total
concentrations analysis of projected emissions of the criteria pollutants was seriously

flawed. In instances where Rosemont exercised its judgment in selecting off-site monitors
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for background data and selecting input parameters, Rosemont chose the least
conservative options to assure that it would submit an analysis in support of the permit
application that showed no violations of the NAAQS limitations. FOF 120 and 121. As
noted above, however, the EPA and ADEQ guidances insist that where discretion and
professional judgment are exercised, the most conservative option should be selected in
order to provide an adequate margin of safety. Evidence shows that the results of short-
term modeling tend to be almost 100% accurate when compared to the actual
concentrations resulting once a new source begins operation. FOF 123. Thus, modeling
done right is critical to the determination of whether a permit should be approved. ADEQ),
in condoning Rosemont’s failure to use the most conservative options and approving the
Permit, acted arbitrarily, capriciously, and contrary to the clear guidance for evaluating an
AERMOD analysis.

Modeling of potential emissions from a new source is the only way to predict the
likelihood that concentrations will exceed the NAAQS. FOF 126 and 127. That is why
Rosemont’s application materials included an AERMOD analysis and that is why ADEQ
focused so much interest and resources in evaluating the AERMOD analysis.

If ADEQ had insisted that Rosemont apply the proper input data and selected the
proper monitors for off-site background, it is clear that Rosemont’s AERMOD analysis
would have shown violations of the NAAQS for several criteria pollutants.

In addition to pointing out the serious flaws in the Rosemont AERMOD analysis,
SSSR commissioned an alternative analysis to determine the total concentrations of
criteria pollutants if Rosemont had made the proper conservative judgments on input data
and selection of background monitors. FOF 130 and SSSR-36.

SSSR’s alternative modeling analysis used the Rosemont data but altered the
following factors:

1. More appropriate NO2/NOx ratio for fuel combustion sources
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2. More appropriate and representative monitors for background NO2, ozone, and
PM-2.5

3. Appropriate adjustment of the calculation for missing data

With respect to the NO2/NOXx ratio, the Air Resource Specialists, Inc. (“ARS”)
report prepared by Howard Gebhart used 30% and 50%. FOF 128. The ARS report
pointed out the 5% ratio used by Rosemont was inconsistent with Rosemont’s own report
justifying its selection of the ratio, ADEQ-8, Attachment F, and emphasized that the 5%
ratio was at the low end of possible values (meaning the least conservative). Rather, the
ARS report indicated that a 30% ratio was defensible, just as the Rosemont explanation
recognized that a 30% ratio was defensible. FOF 131. In addition, the ARS report used
the EPA-default ratio of 50% as the “most conservative.” The ratio is used to convert
emissions of nitric oxide (“NO”) to nitrogen dioxide (“NO2”) by available ozone in the
ozone limiting method (“OLM?”). Thus, part of the calculation requires background data
from an appropriate ozone monitor. As pointed out above, Rosemont’s use of Chiricahua
for background ozone was inappropriate, not the least because of the significant distance
from the Rosemont site. Thus, the ARS report used ozone data from the SNPE monitor.

Using either the 30% or 50% NO2/NOXx ratio, as well as the more appropriate
SNPE ozone data, the total NO2 concentrations for the Rosemont project would exceed
the 1-hr. NO2 NAAQS.

The ARS alternate analysis also adjusted for more appropriate monitors for off-site
background data. As previously noted, the SNPE monitor provides more conservative
background data for ozone and PM-2.5. In addition, given the significantly non-
representative nature of Alamo Lake for off-site NO2 background (because of the great
distance from the Rosemont site and being unaffected by nearby sources), the ARS
alternative model used Children’s Park for conservative data for NO2 background. Part of
the analysis also required adjustment of design values to account for missing data using an

entirely separate and more conservative approach than that used by Rosemont.
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Once again, the SSSR alternative analysis showed NAAQS exceedances of the 1-
hr. NO2 and 24-hr PM-10 NAAQS.

Finally, Rosemont’s approach to substituting for the missing meteorological data
was, as noted above, inappropriate. SSSR’s alternative analysis used a more appropriate
and more conservative approach. FOF 130. When the alternative data substitution method
was integrated into the overall analysis, the NAAQS violations were once again manifest.

SSSR’s alternative AERMOD report relied upon Dr. Betterton’s HYSPLIT
analysis to show the connection between the Tucson and Rosemont air sheds. SSSR-36,
Attachment B. Dr. Gebhart, who prepared SSSR’s alternative analysis, considered Dr.

Betterton’s HYSPLIT use and conclusions appropriate and relevant. FOF 129 and 133.

VI. ADEQFAILED TO CONDUCT AN ADEQUATE REVIEW OF
ROSEMONT’S APPLICATION MATERIALS

ADEQ’s modeling expert, Dr. Feng Mao, failed to do an adequate review of
Rosemont’s final AERMOD analysis set forth in ADEQ-8. As shown by ADEQ’s and Dr.
Mao’s time sheets, ADEQ-20 and ADEQ-21, Dr. Mao spent barely ten hours on a single
day (presumably, one’s focus and effectiveness can flag after eight hours of a normal
work day) reviewing the report. FOF 45 and 46. SSSR’s experts, who have significantly
more experience preparing and reviewing AERMOD analyses, FOF 50 and 51, have
stated that at least two to three days are required to do a thorough review of an AERMOD
analysis that is as complex as was prepared by Rosemont. FOF 49. Furthermore, as Dr.
Mao stated, he simply ran the same computations using the same numbers as Rosemont
did, to determine whether he would get a different result. FOF 52. This is akin to using the
same arithmetic equation, addition, and applying 2 plus 2, on a repeated basis; a different
result will not occur on repeated computations.

VII. CRITERIA POLLUTANTS ARE NOT SUFFICIENTLY CONTROLLED,
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AND ADEQ MUST WORK WITH ROSEMONT TO ADOPT
ADDITIONAL CONTROLS.

As shown above, a proper AERMOD analysis, using the appropriate input data for
the modeling the on-site emissions and applying the appropriate background data, will
result in exceedances of the NAAQS standards for one-hour NO2 and 24-hour PM-10.
SSSR argues that this result alone should compel ADEQ to deny the permit application,
but ADEQ has stated that its process is to work with the applicant. Such work means that,
as is its practice, ADEQ should negotiate and “collaborate” with Rosemont so that
Rosemont will adopt additional control measures for NO2 and PM-10. That Rosemont is
likely to accept additional control measures is well-established because Rosemont already
accepted additional control measures from those set forth in its amended permit
application. Furthermore, ADEQ has stated that it has always had success working with
applicants to further reduce emissions concentrations when the modeling indicates that,
without such additional measures, the NAAQS limitations would be violated. Once
ADEQ and Rosemont agree on additional control measures, a revised AERMOD analysis
could prove that concentrations from the revised operations will not exceed the NAAQS.
VIII. CONCLUSION

Ultimately, at issue in this appeal is whether the concentrations from the air
pollution sources described in this Permit approved by ADEQ will protect the “health,
safety, and general welfare” of the citizens of Arizona. A.R.S. 49-401(A). If the
concentration of criteria pollutant for a new source will not exceed the NAAQS, as urged
by Rosemont and as acquiesced to by ADEQ, then ADEQ can not deny the permit
because the application has shown that the operations will not be in violation of the
NAAQS, which are specific standards adopted by ADEQ. On the other hand, if the
concentration of a criteria pollutant for a new source will exceed the NAAQS, as shown

by an appropriate modeling analysis, ADEQ must deny the permit. COL 1-6.
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Concentrations from the air pollution sources described in this Permit will,
however, violate the NAAQS. As stated above, ADEQ considers that modeling, as part of
the evaluation of an air quality permit application, is important, and ADEQ devotes
significant resources to reviewing an applicant’s model or preparing a modeling analysis
of its own. The purpose of modeling is to determine whether concentrations of pollutants
from the source will violate the NAAQS. For this Permit, Rosemont properly used the
AERMOD model approved by EPA and ADEQ. Although Rosemont’s submitted
AERMOD analysis showed compliance with NAAQS, the input and analysis were
flawed. Rosemont’s modeling input data and procedures did not conform to the standards
for AERMOD and AERMOD review set by EPA and ADEQ. Rather, in every instance
where Rosemont had options for selecting input data and modeling procedures, Rosemont
chose the most generous and least conservative option that would allow its total
concentrations not to exceed the NAAQS; Rosemont failed to adhere to the obligation of
the EPA and ADEQ requirements that the “most conservative” options be selected.

When the proper input data and procedures are used, the modeling shows that the
concentrations of 1-hour NO2 and 24-hour PM-10 will exceed the NAAQS limitations.
By failing to require Rosemont to submit an AERMOD analysis that complied with the
regulatory standards, ADEQ acted arbitrarily and capriciously in approving the permit
application. Pursuant to A.R.S. 49-427(A), ADEQ should, therefore, have denied the
permit application. > COL 7.

ADEQ had an alternative, however. Although ADEQ’s review of Rosemont’s final

AERMOD analysis report was, in the opinion of outside experts, less than thorough, it

® The argument by ADEQ and Rosemont that the general limitation on permit approval by Arizona
agencies in A.R.S. 41-1030(B) over-rides the specific direction to ADEQ for air permits in A.R.S. 49-
427(A) is a “red herring.” To allow ADEQ to issue an air quality permit even though modeling showed
that a source would violate the NAAQS would be an absurd result and would require ADEQ to violate its
fundamental role, which is “to control present and future sources of emission of air contaminants to the
end that air polluting activities of every type shall be regulated in a manner that insures the health, safety,
and general welfare of all citizens of the state.” A.R.S. 49-401(A). As the Arizona Legislature has
specifically stated, “statutes shall be liberally construed to effect their objects and to promote justice.”
A.R.S. 1-211(B)
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could have better compared Rosemont’s analysis with the regulatory standards, as
explained above, closely evaluated the public comments regarding Rosemont’s modeling
flaws, applied the proper input data and modeling procedures to Rosemont’s analysis, and
required Rosemont to re-model. If, as SSSR proved, the revised modeling had shown
NAAQS exceedances, ADEQ could have “wielded its influence” with Rosemont to
encourage additional emissions controls and allowed Rosemont to re-model to establish
NAAQS compliance. This is a process that ADEQ has always used successfully. If the re-
modeling showed that the sources would not exceed the NAAQS limitations, ADEQ
could not deny the Rosemont permit. A.R.S. 49-427(A). COL 8.

On the record developed in this appeal, however, ADEQ should not have approved

this Permit. The appeal of SSSR should be upheld.

DATED this 10th day of October, 2013.

SALMON, LEWIS & WELDON, PLC

By: /s/ G. Van Velsor Wolf Jr.

G. Van Velsor Wolf Jr.

Scott M. Deeny

Mark A. McGinnis

2850 East Camelback Road, Suite 200
Phoenix, Arizona 85016

Attorneys for SSSR
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CERTIFICATE OF SERVICE
IN THE ARIZONA OFFICE OF ADMINISTRATIVE HEARINGS

In the Matter of:

ADEQ

Air Quality Permit No. 55223
Rosemont Copper Project
Place ID: 135845

Docket No. 13A-A006-DEQ, 13A-A007-DEQ, and 13A-A010-DEQ (Consolidated)

ORIGINAL filed using the OAH electronic document filing system _
(httpso:lllgortal.azoah.com/oedf) on this 10th day of October, 2013, with copies
provide

to all parties on the apdproved mailing list this 10th day of October, 2013, by posting
through the designated OAH website at _
https://portal.azoah.com/oedf/documents/13A-A006-DEQ/index.html.

/s/ Nicole P. Villa

- 24 -










10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

R. V. Zeagler, Jr.
19391 S. Sonoita Hwy.
Vail, Arizona 85641

IN THE OFFICE OF ADMINISTRATIVE HEARINGS

In the Matter of: No. 13A-A006-DEQ

ADEQ Air Quality Permit No. 55223 Rosemont Copper Project
Place ID: 135845

R. V. ZEAGLER JR'S INITIAL POST
HEARING BRIEF

(Assigned to the Hon. Thomas Shedden)

CERTIFICATE OF SERVICE

IN THE ARIZONA OFFICE OF ADMINISTRATIVE HEARINGS

In the Matter of: ADEQ Air Quality Permit No. 55223, Rosemont Copper Project

Place ID: 135845 Docket No. 13A-A006-DEQ

ORIGINAL filed using the OAH electronic document filing system
https://portal.azoah.com/oedf on this 10th of October, 2013, with copies provided to all
parties on the approved mailing list this 10" of October, 2013, by posting through the
designated OAH website at: (https://portal.azoah.com/oedf/documents/13A-A006-
DEQ/index.html.)

In support of Exhibits RVZ-2 and RVZ-3 (Appellant Zeagler's October 2012, comments
and February 2013, request for hearing) Appellant Zeagler offers the following findings
of fact.

Prior to the hearing, Appellant Robert Harris informed the ALJ that he would not be
participating (pursuing his appeal). On the first day of the Hearing this was discussed

Zeagler Initial Post Hearing Brief
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and by unanimous consent it was agreed that other appellants could pursue Mr. Harris’
appeal if they were so inclined.

Appellant Zeagler submitted twenty-one (21) exhibits of which five were entered (one
was declared “duplicative of ADEQ-10, so effectively six were admitted). The other
fifteen exhibits were objected to by ADEQ or Rosemont as not relevant, lacking
probative value, etc. and as a result they were not admitted.

In his February 2013, appeal Zeagler raised the following issues:

1) The “Final AERMOD Modeling Report dated July 2012 (ADEQ-8) in concert with the
final “Technical Support Document” (ADEQ-22) contain a significant number of factual
errors and omissions.

2) ADEQ'’s assertion that “the air quality analysis conducted for the Rosemont Mine
Project meets applicable regulatory rules and guidelines” is not supported and is not
accurate.

3) Modeled impacts cannot be compared to actual samples, the point being that
Rosemont’s reported site samples are not reflective of actual conditions and therefore
resulted in questionable reported values.

These assertions are validated via testimony given during the hearing and by exhibits
offered as evidence and entered into the record.

A. Confirmation from the exhibits:

ADEQ-8

AZRP06683, Table 3.4 Rural/Urban Classification. To be classified Urban 50% of the
land within a 3km radius must be developed (residential or industrial).

Everyone that testified as to the location of the Saguaro monitoring station stated that it
was 2-3 miles from the nearest Urban development establishing that the station is in a
rural area.

Bates No. AZRP06688-AZRP06690, represent Rosemont’s meteorological Wind Rose
data.

AZRP0688 = for the period 04/01/06 — 03/31/07. Average daily wind speed was
reported as 2.76 MPS or 6.19 MPH, calms accounting for .19% of total readings.
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AZRP06689= for the period 04/01/07 — 03/31/08. Average wind speed was reported as
2.78 MPS or 6.22 MPH, calms accounting for .43% of total readings.

AZRP0690= for the period 04/01/08 — 03/31/09. Average wind speed was reported as
2.71 MPS or 6.06 MPH, calms accounting for .89% of the total readings.

Wind speeds in excess of 5.7 MPS or 12.75 MPH were recorded.

AZRP06698=for the period 01/01/08- 12/31/08, represents Rosemont’s portrayal of the
Tucson International Airport. Average velocity was reported as 3.04 MPS or 6.80 MPH,
calms accounting for 19.07% of the total readings.

Winds in excess of 5.4 MPS or 12.08 MPH. Winds in excess of 11.0 MPS or 24.61 MPH
were also recorded.

Table B.1, B.2, B.3, and B.4, Bates No. AZRP06729-AZRP06730, represent
Rosemont’s summary of 24-Hour PM10 concentrations reported in ug/m3.

AZRP06729= B.1for the period July 2006- June 2007. The average arithmetic mean
was 13.2 ug/m3, or 0.000203 grains.

B.2 for the period July 2007- June 2008. The average arithmetic mean was 12.02
ug/m3, or 0.000185 grains.

AZRP06730= B.3 for the period July 2008- June 2009. The average arithmetic mean
was 10.45 ug/m3, or 0.000161 grains.

B.4 the summary of the annual PM10 concentrations for the three years. The average
arithmetic mean was 11.9 ug/m3 or 0.000183 grains.

C.1- C.1-4 Bates No. AZRP06741- AZRP06744 represent the “actual” PM10 monitoring
data as reported by Rosemont for the period July 2006- June 2009.

It is interesting to note that there were several measurements less than 1.0 ug. The
“lowest” was 0.3 ug or 0.00000463 grains and was actually recorded twice in back to
back weeks (01/24/07 and 01/30/07). These “exceptionally” small/low readings did not
attract any attention and were not identified as “outliers”.

RVZ-20

All ADEQ and JBR employees testifying to wind speed measurements at the proposed
site agreed that the three years of wind rose data was accurate and the average wind
speed was 6.1 MPH. All modeling was based on this velocity.
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Zeagler cites AZRP01933, Reference, Section VIII.B.1.d.3.c (pg.40), direct quote from
Ms. Katherine Ann Arnold, PE (VP Environmental and Regulatory affairs, Rosemont):

“Rosemont believes that rather than tying up its resources monitoring for and reacting to
fugitive dust on windy days (National Oceanic and Atmospheric Administration NOAA)
meteorological records for Tucson for the years 2010 and 2011 show 504 days of
forecasted wind speeds in excess of 15 mph and/or wind gusts above 20mph), a
focused, weekly inspection of tailings facility conditions to identify potential problem
spots before they lead to excess emissions is more appropriate. Last, Rosemont notes
that PDEQ has removed wind speed forecast triggers from recent mining permits for the
above reasons.”

The foregoing presents a conundrum of epic proportions for two compelling reasons:

1) It is a tacit admission from Rosemont that high winds exist at the proposed site that if
addressed would dramatically and adversely effect the modeled emission inventories
with respect to all PM. Effectively rendering the AERMOD report invalid.

2) On November 07, 2011, Mr. David Strohm and Ms. Amber Summers of JBR testified
on Rosemont Copper’s behalf to the Pima County Air Quality Hearing Board. They were
accompanied by Ms. Katherine Ann Arnold who also testified for Rosemont. This was in
regard to “Appeal of Air Quality Permit No. 6112, Docket No. 11.001. Mr. David Strohm
(JBR’s Project Manager on the RCP) made the following statements on the public
record as he was examined by Rosemont’s Tucson attorney, Phillip F. Fargotstein,
ESQ.:

pp. 45 of the transcript from Calabro Reporting Services, L.L.C.
A= David Strohm testimony
Q= Phillip Fargotstein questions

Mr. Strohm’s testimony commences on pp. 38, we fast forward to the relevant testimony
concerning the instant case pp. 45:

Q At our request, did you also review materials concerning other similarly situated
facilities to the Rosemont project?

Al did. | focused my review on three facilities
that were most closely related to the Rosemont facility,

Zeagler Initial Post Hearing Brief








10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

geographically and in terms of their processes.

Q Translation, you looked at three other mines?

Al did.

Q okay. Just so' the panel members can follow,

along, Exhibits 26 and 27 relate to a facility called

silver Bell Mine. Do you remember that one?

Al do.

Q Give you a chance to get to it there.

A Yeah.

Q okay. As | understand, Exhibit 26 is what you

call a class Il Title V permit.

A Correct.

Q And that permit was issued approximately when?

A 2000 and -- 2010. NO, that's 2005, excuse me.

Q And in that is there an indication on that permit

as to whether or not the control officer did or did not
include fugitives in calculating whether something was a
major source?

A Yeah. The most pertinent example is for

particulate matter as defined as PM 10,s0 below 10 microns,
and the total calculation of emissions fugitives has been
included would exceed for PM10 over nearly 800 tons per year
of PM10. But the assessment was that the facility had only
5.4 tons per year of PM10 and they explicitly stated on the
first page of the permit that it excludes non-processed
fugitives.

Q And just so we're on the same page, haul roads,
stockpiles, erosion from stockpiles are those considered
non-processed fugitives?

A Those would all be examples of non-processed
fugitives.

Q Your conclusion then was what having reviewed the
Silver Bell materials versus application Rule 171 to us?

A I'm sorry. In what regard?

Q well, are they -- where -- where as the

Silver Bell Mine treated the same that they are treating
Rosemont?

A Had Silver Bell been treated in a similar fashion

to Rosemont that their potential to emit for PM10 would have exceeded or
been near 800 tons per year.

Q Which would have made them a major source for

PM -- PM10?

A Both a major source in terms of Title v and

prevention of significant Deterioration.
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Q The next group, Exhibits 28 and 29 and 30 relating

to the sahuarita Mine?

A Yes.

Q NOW, just to avoid any confusion, that mine was
initially permitted by DEQ?

A That's correct.

Q Let's talk about that for a second. As permitted

by DEQ, were fugitives considered in determining major
source status?

A In this example, the facility was interested in

having a cap to their emissions effectively to ensure -- to
guarantee that their emissions would not rise above what
would be the major, source threshold for -- under the
prevention of significant deterioration. That level is at

250 tons per year.

So the facility requested a facility emissions cap

for particulate matter at 230 tons per year, to ensure minor
source. Arizona DEQ did write that permit. It was
delegated to pima county who concurred with the existing
permit and the permit language suggests, and this is on --
so this is Item 28, on page 30 of their permit, it suggests
that the permittee shall not cause to be discharged into the
atmosphere non-fugitive, so not inclusive of fugitives, PM
and PMIO emissions in excess of 230 tons. So they don't
include fugitives in that calculation.

Q So by only i nc 1 udi ng non-fugi tei ves in the cap,

that indicates they did not include fugitives in the
calculation that would push them over the cap?

A Correct.

Q And | believe you mentioned that that permit has

now been delegated down to the district, air quality
district

A Yes, sir.

Q The last group of documents you looked at,

Exhibits 31 and 32, remember relating to the Mission Mine?
A Correct.

Q when was that permit issued, if you know?

A The pima county permit issuance date is effective

June 16, 2003.

Q And again, | guess the question is,do you see
information in those documents that would indicate to you
whether or not they did or did not include fugitives in
calculating major source status?

A Right. This is -- the kind of the first page
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of the permit is very illustrative. For particulate matter
PMIO, they are above the thresholds including both fugitives
and non-fugitives, so regardless, that's not instructive.

If you look at carbon monoxide, if you include

fugitives, they're above 250 tons per year. If you exclude
fugitives, they are below 100 tons per year. If fugitives
were included, they should then be considered a major
source. However, they're designated as a minor source for
all pollutants, except PM10. So fugitives cannot have been
included in the calculation.

Q So based upon your reVlew, three other mines in

pima county have not had fugitives included in determining
major source status?

A That's correct.

Q Did you also undertake -- well, let me ask another
guestion. Look in that three-ring binder and look at

Exhibit 21.

A Okay.

Q Can you tell me what that document is?

A It's a printout from the pima.gov website. It 1S

a listing of all the permitted stationary sources in the
county.

Q.AS far as you understand, those are , if you will,

the current permits that are in effect?

A Yeah. That would be the active air quality

permits.

Q It's not the list of all the permits that have

been in issue, it's a list of those currently in effect?

A Correct.

Q How many sources are listed on that?

A It's approximately 300 sources.

Q Are all of those sources mines?

A certainly not.

Q But do some of those sources have emissions that

you would be concerned about, could have fugitives in some
form or another?

A It would be, many of the source types, the

fugitives would differ from one source to another, but it
would be very likely that the majority of them would have
some type of fugitive. Not all certainly, but ...

Q If some of those are issued to sand and gravel
operations or aggregate material handling operations or rock
crushing operations, are those the types of operations that
might have a problem as far as PM emissions?

Zeagler Initial Post Hearing Brief








10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A Yes. They would have fugitive emissions

associated with the types of processes that would be similar
to Rosemont or any of the other mines as well.

Q Do you know if anybody has looked at those permits

to determine which ones need to be revisited if, in fact,

the current definition of major source under 171 is applied?
| don't know if the county would have revi ewed

them, but there certainly is a potential for a change in
categorization.

Q The last thing we asked you to do, did you have
occasion to take a look at what might happen to other
sources In the county if, in fact, the control officer's
definition of major source to include fugitives is, in fact,
applied?

A Yeah. | took an example to kind of give a real

world sense of inclusion of fugitive emissions and basically
looked at unpaved road travel both in pima county in general
and also more specific to the Tucson area, because that
gives just kind of a realistic real world example of

potential for fugitive emissions that wouldn't necessarily

be permitted.

Q Let's talk about what we mean by fugitive

em1SSlon. You have roadway, some paved, some unpaved and
cars. obviously the county or city don't own all those

cars?

A Correct.

Q when you talk about fugitive emissions, what are

you talking about when vehicles are running on roadways?
A There's two types of emissions from a vehicle,

both the tailpipe emissions and then the kind of disturbance
emissions to the unpaved road surface by the car traveling
over it. These would just be looking at that disturbance of
the surface and the subsequent emissions.

Q I've heard the phrase that at some times you're

talking about tailpipe emissions versus roadway emissions?
A Right.

52

Q And just so there's, make sure we're all on the

same page, tailpipe emissions are sometime referred to as
mobile source emissions?

A Correct.

Q what did your assessment indicate to you as far as
whether or not pima county or city of Tucson would be major
sources under this definition by the control officer?
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A | looked at -- just kind of because it's to be

used as an example, | looked at some representative

surrogates for information about roadway surfaces, moisture

contents, silt content, those types of things for regional

sources. Based on that first cut assessment, the total

emissions in terms of particulate matter would exceed the

major source threshold over 250 tons per year within one

day, potentially . That's assuming the kind of vehicle

miles traveled that are stated on -- actually, even DEQ'S website for Arizona, so
it kind of gives you an idea of the total amount of emissions.

And then actually that assumes only 1 percent of

any road surfaces are dirt, so that's kind of a conservative assessment. So you
dramatically produce fugitive emissions

from those road surfaces very quickly and potentially exceed the major source
threshold very quickly.

Q If you apply that definition of fugitives being

included from major sources, what does that indicate to you

as whether pima county and or the city of Tucson should be

required to get permits?

A certainly shows the potential to exceed the major

source threshold quickly and without any trouble.

Q So one thing you said, they: would exceed the major

source threshold in one day?

A That's true.

Q So even if your calculations are off by 100 or

200, they're still exceeding the major source threshold?

A That's correct.

Q And if they're required to get a permit, the city

or the county for the fugitive emissions coming from their

roadways, would those permits, from your experience,

normally require them to take further corrective action to

stop that or minimize it?

A You would have to, yeah, you would have to.

Depending on the permit criteria, you would basically seek

for the lowest emissions that you could produce from a given roadway.
MR. FARGOTSTEIN: No further questions of this

witness.

B. Confirmation from examination of withnesses ADEQ-8:

Testimony from all ADEQ witnesses indicated that no one from the Agency ever visited
the proposed site. Testimony from all JBR employees that participated in the hearing
indicated that none of them had ever visited the proposed site. Absent a site visit ADEQ
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employees relied on “Google Earth” images. The final AERMOD Report (ADEQ-8)
shows a few photos of the monitoring equipment and locations and states that the
project is “approximately 30 miles southeast of Tucson, Arizona”. In reality the mine is
less than ten (10) miles from the Tucson City Limits. Had these individuals visited the
proposed site they might have realized that the proximity of Tucson City Limits had
been grossly overstated (3/1 ratio). They might have also noted that the community of
Sonoita, AZ in Santa Cruz County was less than 15 miles distant and the large
residential areas of Vail, Corona de Tucson, and Rita Ranch are within seven miles of
the proposed site.They might have also observed that the PM10 monitoring site was
some 1.6 miles removed from the meteorological monitoring site which is basically
sequestered from the prevailing local winds. The photos that portray the collocated
PM210 monitors show electrical drop cords laying on the ground, not connected to a
visible electrical junction box.

The ADEQ and JBR employees that attended the hearing basically all testified that due
to the remote, rural setting of the proposed mine that Saguaro East National Monument
and the Green Valley monitoring sites were not representative. A site visit would have
verified the authenticity of the locations. The main point here is that the site of the
proposed Rosemont Copper Project is not quite as rural as portrayed. In fact the
proximity of SR 83 and over 100 residences within 3 miles of the proposed project make
comparing the proposed site to the Chiricahua Monument and Alamo Lake impossible.
No site visit equals no clue.

Zeagler cites the transcript pp. 2870- 2875 to reveal several bizarre statements made in
support of the above. Shanatu Kongara (JBR’s Modeler) is a good example and
representative of testimony given by others. He testified “that Rosemont is out in the
middle of nowhere” (he also testified that he had never visited the site). He further
testified that:

1) He selected the Chiricahua site (some 100 miles southeast of the proposed RCP)
because it was rural and matched Rosemont. He chose Alamo Lake because it was
rural (that is a Lake in a river valley, 3000+ lower in elevation than that of the proposed
RCP, with less than ¥ the average rainfall, ¥z of the surface vegetation, and 200+ miles
northwest of Tucson). There is no explanation for this incongruous rationale; it is
unbelievably preposterous.

2) He was unaware that there was a monitoring site at Green Valley until ADEQ
personnel told him of its’ existence after he had run the modeling program. ADEQ and
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JBR then decided to use the Chiricahua site for Ozone and PM2.5 because it was more
conservative than either Green Valley or Saguaro East.

3) In direct contradiction to EPA guidance he stated that he was not concerned that the
NO2 data from Alamo Lake was incomplete and seasonal.

Zeagler further cites the transcript pp. 2913-2914.

4) When questioned about the amount of time necessary to prepare the modeling
report, he stated at least a month to get to a starting time to run the model. He further
stated that each criteria pollutant would require 8-9 days to get through.

There are so many instances of confusion and gross incompetence on the part of
ADEQ and JBR employees that unless requested, further references will only serve to
clog the record.

Radon, Radon Daughters, Radionuclides:

This issue has been addressed by ADEQ in a manner that is not only irresponsible but
blatantly offensive. Pp. 660-663 of the transcript vividly emphasizes ADEQ'’s position
with respect to protecting the public health against radionuclides.

Balaji: “We permitted a Copper Mine, -- there are potentially — there could potentially be
uranium there.”

Q from RVZ, How are you protecting the public health?

A from Balaji: “Our mission doesn’t imply any kind of a broad mandate for us to do what
we need to do to protect health. We are governed by rules and regulations and that’s
what we are going by. That's the bottom line. The regs are clear. I'm sorry my response
is brief but that’s truly my position”.

It is patently obvious that ADEQ is seriously deficient in leadership (Henry Darwin is a
political appointee without qualifications). His email crowing re Pima County is not only
offensive but politically incorrect and demands his resignation.

The ADEQ has demonstrated that it is completely incompetent/ignorant with respect to
air and water filtration.
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Appellant Zeagler reserves the right to utilize every other critical point not employed due
to experienced medical situations beyond his control that have occurred since the end
of the hearings.

Respectfully submitted this 10th day of October, 2013.
Is/

R. V. Zeagler, Jr.
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VINCE RABAGO, Esq. (State Bar No. 015522)
VINCE RABAGO LAW OFFICE PLC

500 N. Tucson Blvd., Ste. 100

Tucson, Arizona 85716

(520) 955-9038 (Office)

(888) 371-4011 (Fax)
vince@yvincerabagolaw.com

Attorney for Appellant Joel Fisher
IN THE OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE STATE OF ARIZONA

Docket No. 13A-A006-DEQ
Docket No. 13A-A007-DEQ

In the Matter of:
Docket No. 13A-A010-DEQ
ADEQ
Air Quality Permit No. 55223 APPELLANT JOEL FISHER'S POST
Rosemont Copper Project HEARING MEMORANDUM

Place ID: 135845

Appellant Fisher, by and through undersigned counsel, hereby respectfullly files his
initial Post-Hearing Brief pursuant to Case Management Order No. 18.

For the reasons set forth herein and in Appellant’s Pre-Hearing Brief, Appellant Fisher
requests that the Administrative Law Judge recommend that the decision by the Arizona
Department of Environmental Quality (“ADEQ”) to issue the Air Quality Permit for the

Rosemont Copper Mine project be reversed.
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INTRODUCTION AND SUMMARY OF THE ARGUMENT

This Court must reverse the decision to issue the Air Quality Permit based on the
administrative record and the testimony and evidence submitted at the administrative hearing.
The ADEQ failed to fulfill its important statutory duties as the state agency responsible for
administering the air quality program in this instance.

Preliminarly, the record shows that ADEQ violated state law in taking jurisdiction and
the process by which it proposed and then issued a proposed permit based on an application
and agency process which commenced when the state agency had no jurisdiction whatsoever
because the permit application process was under the jurisdiction of Pima County at the time;
in addition, the agency wrongfully asserted and took jurisdiction from Pima County by
interrupting a court process in Pima County before the court decision was final, prior to the
allowed time period for the parties to appeal.

At the adminstrative hearing, Appellant Fisher also presented issues and testimony
related to four major areas: (1) ADEQ's issuance of the permit was unreasonable or arbitrary
because it does not protect human health as required by the Clean Air Act; (2) ADEQ
arbitrarily or unreasonably issued the wrong kind of air quality permit; (3) ADEQ
unreasonably, arbitrarily and/or capriciously issued the permit based on faulty modeling and
calculations, data problems, and related matters and issuance of the permit is arbitrary because
the scientific basis and support for the permit simply does not support issuance of the permit;
and (4) information provided during this appeal, including evidence improperly withheld by
ADEQ provides proof of political executive involvment and pressure in the above
unreasonable or arbitrary decision to take the permit from Pima County and to issue the permit,
and the evidence provided by ADEQ further shows that considerations having nothing to do

with public health arguably impacted the agency in relation to its work and issuance of the
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permit. In additional, the record shows that jurisdiction was improperly and unlawfully
asserted, and that the permit was issued based on an unlawfully commenced application
process not authorized by Arizona law.

This Initial Post Hearing Brief summarizes the issues in Appellant's Appeal and
comments to the Permit process.

First, there is a significant and fundamental data gap in the materials provided to and
relied on by ADEQ (also referred to as the “Agency”), in the context of chemistry, minerology,
and radioactivity data. This failure undermines the permit process and decision on a number of
fronts. Another unassailble and undeniable failure is the unreasonable and arbitrary — and false
- assumption that evaluation of particulates using the PM10 standard takes care of all HAPs.
(Transcript of Hearing Vol. I, p.256 line 23 - p.257 line 11.) Indeed, the bulk of particulate
HAPs will be addressed in the new EPA PM 2.5 standard. (Transcript of Hearing Vol. I,
p.250, lines 13-16.)

ADEQ failed to evaluate or consider HAPs from aerosols, improperly relying on the
absence of consideration of such in the AERMOD modeling program; absence of this in
AERMOD does not mean that ADEQ has no duty to protect public health regarding areosols.
(Transcript of Hearing Vol. VI, p.1460, lines 2-6.) There is also the requisite regulatory duty
to consider and evaluate at the PM30 level to the extent materials dispersed include HAPs that
cause natural or public health dangers elsewhere.

Examples of HAPs that ADEQ unreasonably and arbitrarily
declined to evaluate or even consider, include HAPs which are chemically formed as the result
of processes at the proposed mine. Transcript of Hearing Vol. I, pp. 240, line 14 - 241, line 18;
Transcript of Hearing Vol. VI, pp. 1476, line 21 - 1477, line 15. For example, carbonyl sulfide

and carbon disulfide are HAPs and listed in Section 112(b) of the Clean Air Act. However,
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they are chemically formed and highly reactive. They are produced in the blast processes
contemplated, and depend on the presence hydrogen sulfide. Transcript of Hearing Vol. VII,
p.1827, lines 7 - 1828, line 21. ADEQ and Rosemont did not report any data concerning
hydrogen sulfide (which itself is not a regulated pollutant), which means they neglected to
consider the formation of two HAPS in the blast process relying on hydrogen sulfide, which
are definitively created through their explosive combustion process. Likewise, carbon
monoxide can react with other constituents of the ores in the blast process, similarly creating
HAPs, but was also not considered. Transcript of Hearing Vol. VI(2), p.1635 lines 2 - 12. But
we also know that the only HAP gases that Rosemont or ADEQ evaluated at all as indicated in
their records were gases related to vehicular emissions.

Similarly, ADEQ unreasonably and arbitrarily neglected to consider the gas Radon,
which is a radioactive gas that is a HAP, claiming that because there is no federal emission
standard for radio-nuclides, that they do not have to evaluate for it. (Transcript of Hearing Vol.
I, p.252, lines 5-23.)

Likewise, because Uranium is present at the mine site, this means that the radioactive
HAP, Thorium (a secondary decay daughter-isotope of Uranium) is also present — and even
possibly present at this site in large quantities -- and a weight-based standard and analysis
method is possible. Yet, absolutely no evaluation of Thorium was done, even though drill
holes or boring or explosions could release this HAPs into the atmosphere, going off as
radioactive Thorium particulates. (Transcript of Hearing - Vol. III, p.656, lines 4-20;
Transcript of Hearing Vol. I, p.242, line 19 - p.243, line 11.) ADEQ has unreasonably
neglected to measure if PM10 contains any radioactivity. Transcript of Hearing - Vol. III,
p.656, lines 4-20. In short, ADEQ has turned a blind eye to public health even when faced with

the science supporting these findings.
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Furthermore, Rosemont has indicated that Asbestos is present, but they have never
quantified how much of it is present or where in its application documents. (Transcript of
Hearing - Vol. VI(2), p. 1671, line 24 - 1672, line 20.) Absestos comes in various forms,
including Serpentine and Tremolite, both of which are present at the site. (Transcript of
Hearing - Vol. VI(2), p.1672, lines 21-25.) ADEQ never addressed or rebutted this in their

comments. A trace quantity can be deadly. (Transcript of Hearing - Vol. VI(2), p.1673, lines

1-4.) It does not matter whether the material is in fibrous or non-fibrous form. Asbestos is also
unique in that a number based standard is used for evaluation, based on nano-particles and a
microscopic minerological examination of the particulate matter — something which is
unreasonably and arbitrarily absent from the Permit. (Transcript of Hearing - Vol. VI(2),
pp.1637, line 5 - 1638, line 1.) It was never done. ADEQ admits to only evaluating on a
gravimetic level, and that no minerological or chemical composition evaluation is done, which
is scientifically flawed and unreasonable in the context of public health. (Transcript of Hearing
Vol. I, pp.225, line 15 - 226, line 4.) Any effort to describe the presence of such Asbestos as
“de minimis” has no legal or factual weight, given its deadly nature, and the failure of the
Agency to consider it.

With regard to modeling and data collection, ADEQ unreasonably and arbitrarily
accepted compromised data sets provided by Rosemont. Indeed, the data did not even conform
to Rosemont's own Quality Assurance Plan, and it is unclear who made the corporate decision
to deviate from the Quality Assurance Plan in a manner to allow substitution of data by an
empirical method that is the least justifiable scientifically of the available empirical data
substitution techniques. The method actually used is unjustifiable because statistical data is
likely not computed accurately due to the high level of substition (10%), the susbtitution data

methods rely on random substitution whereas this method was calculated and non-random, and
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the normal warning trigger concerning reliability arises when 50 substitute values are used
whereas Rosemont actually substituted 2,100 —so far above the norm as to render the entire
data set unusable and compromised. Consequences from reliance on such fundamentally
flawed and suspect data include failure of the scientific conclusions, both positive and negative
(including false positives, and false negatives).

In addition, as described earlier, the evidence provided and the evidence previously
withheld by ADEQ shows that the Governor's office played a role in the above unreasonable or
arbitrary decisions, demonstrating that considerations having nothing to do with public health
arguably impacted the agency in relation to its work and issuance of the permit. In any event,
jurisdiction was improperly and unlawfully asserted, and the permit issued based on an
unlawfully commenced application process and procedure not authorized by Arizona law,
when jurisdiction did not rest at that time with the ADEQ.

In sum, based on the evidence to be presented, this Court should conclude that the
issuance of the permit was unreasonable, arbitrary, and/or capricious, and was also based on

invalid technical conclusions, as well as matters not permitted by Arizona or Federal law.

STANDARD OF PROOF/BURDEN OF PROOF

The party asserting a claim, right, or entitlement has the burden of proof,” and “[u]nless
otherwise provided by law, the standard of proof is a preponderance of the evidence.” A.A.C.
R2-19-119. Although the party asserting a claim on appeal has the burden of proving the
claim, the ALJ can uphold ADEQ’s decision to issue the permit only if ADEQ’s decision is
supported by the administrative record, i.e., the record provided by the agency must
demonstrate that the agency’s decision was not “arbitrary, unreasonable, unlawful or based

upon a technical judgment that is clearly invalid.” See, e.g., F.C.C. v. Fox Television Stations,
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Inc., 556 U.S. 502, 513 (2009).

ADEQ’s decision to issue an air quality permit cannot be affirmed when the decision
to issue a permit is arbitrary, capricious, or an abuse of discretion, essentially, inconsistent
with facts developed in the record. Appellant has demonstrated by a preponderance of the
evidence that ADEQ’s issuance of the Permit was arbitrary, capricious, not supported by the
record before ADEQ, and inconsistent with the record in this appeal. The proof that ADEQ
acted in an arbitrary and capricious manner by approving the permit is established by a
preponderance of the evidence.

In addition, this Court should not give any deference to purported ADEQ expertise in
relation to the substantial testimony presented by Dr. Fisher, particularly with respect to the
blast processes and simultaneous potential creation of HAPs as a result of the blast in
connection with gases and particulates released at the time of the blasting. None of the
agency's witnesses testified to any substantial experience with blast chemistry or chemical
reactions that could potentially emit HAPs. The same is true of Rosemont's witnesses, one of
whom even admitted that she did not have the depth of intelligence to assess Dr. Fisher's
testimony in such areas.

I. ADEQ TOOK JURISDICTION IMPROPERLY IN VIOLATION OF STATE LAW

Pima County, rather than ADEQ, was the proper permitting agency under the Clean Air
Act and the Arizona State Implementation Plan. County issuance and administration of this
permit was required by A.R.S. §49-402(B).

1. ARIZONA LAW DOES NOT ALLOW FOR DUAL PERMITTING PROCESSES

TO OCCUR IN DIFFERENT JURISDICTIONS (STATE AND COUNTY) FOR

THE SAME AIR QUALITY PERMIT/PROJECT; HENCE, THE ENTIRE

APPLICATION PROCESS BEFORE ADEQ WAS INVALID SINCE
COMMENCED IMROPERLY FROM THE OUTSET IN VIOLATION OF LAW

The Agency's action of allowing Rosemont's second permit application to become
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complete and to commence work behind the scenes on the permit -- while there was an
ongoing permit for the same project pending before Pima County DEQ -- prior to the state
officially “taking” jurisdiction was unlawful. Because all subsequent actions flowed from the
improper acceptance of the state of Rosemont's application and amended application while
Rosemont's air quality permit application was pending before Pima County DEQ and thereafter
pending in Pima County Superior Court, the state's exercise of jurisdiction based on an
improperly and unlawfully commenced application process was by definition a nullity from the
outset.

A.R.S. 49-402, by its own terms, contemplates that only one entity (state or county)
can have jurisdiction to issue or deny a permit.

Indeed, A.R.S. 49-402B provides that the permit would be under the jurisidiction of the
County." The same section provides a mechanism for the state ADEQ to divest the county of
jurisdiction. That was purported to occur in this case on August 3, 2012.

But the inescapable problem for ADEQ is that while the state agency denied it had
taken jurisdiction before then and only purported to take jurisdiction on August 3, 2012, its
entire permitting process is based on the ADEQ proceeding on a permit application that had
been accepted by ADEQ in November 2011, deemed administratively complete in January
2012, and thereafter amended by Rosemont in a submission to the Agency in March of 2012.

Significantly, however, at the time Rosemont Copper submitted an application to

'A.R.S. 49-402B Except as specified in subsection A of this section, the review, issuance, administration
and enforcement of permits issued pursuant to this chapter shall be by the county or multi-county air
quality control region pursuant to the provisions of article 3 of this chapter. After the director has
provided prior written notice to the control officer describing the reason for asserting jurisdiction and has
provided an opportunity to confer, the county or multi-county air quality control region shall relinquish
jurisdiction, control and enforcement over such permits as the director designates and at such times as
the director asserts jurisdiction at the state level. The order of the director which asserts state jurisdiction
shall specify the matters, geographical area, or sources over which the department shall exercise
jurisdiction and control. Such state authority shall then be the sole and exclusive jurisdiction and control
to the extent asserted, and the provisions of this chapter shall govern, except as provided in this chapter,
until jurisdiction is surrendered by the department to such county or region.
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ADEQ in November 2011 (Hearing Transcript 131), Pima County already had jurisdiction of
the permit pending since 2010 (and Rosemont had apparently been working with Pima County
since at least 2006 with the submission of a data Quality Assurance Plan to the county - see
the Hearing Transcript at 979). Despite this context of the County having jurisdiction over
Rosemont's application for an air quality permit, the ADEQ then allowed for the 60-day
“administrative completeness” period to expire, which ostensibly would establish that the
agency had a complete air quality permit application pending before it by operation of law.
(Hearing Transcript, at 132.) The Agency concluded that the application was deemed
“complete” in January 2012. (Hearing Transcript at 136.) This being the case, the agency
claimed it had to begin work on the permit application. (Hearing Transcript, at 1800.)

On March 23, 2012, Rosemont submitted an amended application, to address issues that
had been raised by the agency. (Hearing Transcript at 560, 1778.) Work was undeniably being
done by the state agency ADEQ related to the Rosemont application prior to the agency taking
jurisdiction from Pima County. (Hearing Transcript at 560, 1800, 2153.) In July of 2012,
Rosemont submitted a final modeling report to ADEQ -- to resolve issues being raised by
ADEQ. (Hearing Transcript at 532; see exhibit ADEQ 8.)

Meanwhile, Pima County DEQ had jurisdiction and previously denied the Rosemont
permit under its jurisdiction on September 29, 2011, which led to a contested administrative
appeal, and thereafter resulted in a final ruling from Pima County denying the permit on
December 12, 2011, which ultimately led to a court case filed in Pima County Superior Court
that was brought by Rosemont Copper on January 13, 2012, challenging the county's final

decision to deny the air quality permit.> Eventually, there was a Pima County Superior Court

?See Exhibit RJZ 11; see ROSEMONT COPPER COMPANY VS. PIMA COUNTY AIR QUALITY HEARING
BOARD ET AL., C20120242 (Pima County Superior Court) (this Court may take judicial notice). See also,
http://www.deq.pima.gov/pdf/Rosemont/11-09-28PermitApplicationDeniedLetter.pdf
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decision issued on July 5, 2012, finding that Pima County had arbitrarily required certain
documents of the applicant in denying the permit. (RJZ 11.) On August 3, 2012, less than 30
days after the July 5, 2012, Superior Court decision, ADEQ then purported to take jurisdiction
of the Rosemont Copper permit away from Pima County. (See Exhibit RJZ 11)

However, the final decision at that point was in the jurisdiction of the Pima County
Superior Court, which had the case (and therefore the validity of the agency's permit denial)
pending before it, and the Court only issued its decision against Pima County on July 5, 2012.

In sum, ADEQ acceptance of the application, the adminstrative completeness process,
the allowance of an amended application and additional work done by the agency, as well as
proposed issuance of the permit and subsequent issuance of the permit as started with ADEQ
back in November 2011 — all presume the existance of jurisdiction with the ADEQ Agency,
yet the ADEQ denied that it was taking jurisdiction and the Agency only claimed to take

jurisdiction of the Permit from Pima County on August 3, 2012.

Prior to that, the ADEQ had actually publicly disclaimed taking jurisdiction of the
Rosemont Air Quality Permit in the media. (Hearing Transcript at 1800.)

The Agency did not present any testimony that it had jurisdiction when it accepted the
dual application (and amended application) from Rosemont Copper and has never claimed or
presented any legal authority that Arizona law allowed for such a two pronged process to occur
for the issuance of an air quality permit. In short, there was no jurisdiction for the application
and process that occurred when it occurred, and subsequently taking jurisdiction after the fact

does not cure the violation of state law.
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2. ADEQ IMPROPERLY TOOK JURISDICTION PRIOR TO CONCLUSION OF

PENDING JUDICIAL PROCEEDINGS IN VIOLATION OF STATE LAW

Under Arizona law, the parties to the case filed by Rosemont Copper had 30 days in
which to decide whether to file a Notice of Appeal after the Superior Courts final entry of
judgment. Arizona Rules of Civil Appellate Procedure (ARCAP), Rule 9(a), provides parties
with 30 days in which to file a Notice of Appeal.

Moreover, the Arizona law related to court appeals of final agency decisions
specifically provides the following:

A.R.S. 49-443. Court appeals; procedures

A. Except as provided in section 41-1092.08, subsection H, all final

administrative decisions relating to permit actions, permit transfers or orders of

abatement are subject to judicial review pursuant to title 12, chapter 7, article 6.

B. When an appeal is taken from a final administrative decision pursuant to title

41, chapter 6, article 10, the order or decision shall remain in effect pending final

determination of the matter, unless stayed by the court, on a hearing after notice

to the director and upon a finding by the court that there is probable cause for

appeal and that great or irreparable damage may result to the petitioner

warranting the stay.

C. An appeal may be taken to the court of appeals from the order of the superior

court as in other civil cases. Proceedings under this section shall be given

precedence and brought to trial ahead of other litigation concerning private
interests and other matters that do not affect public health and welfare.

Under A.R.S. 49-443(C), an appeal may be taken to the court of appeals from the order
of the superior court as in other civil cases. Moreover, not only does state law generally
authorize appeals to the court of appeals in civil cases, A.R.S. 12-2101, but Arizona law also
provides a 30 day period in which to appeal a civil case — improperly cut short here by the
ADEQ purporting to take jurisdiction immediately on August 3, 2012. (See RJZ 11.)

Even if the ADEQ could have asserted jurisdiction while the court process was not
final, the other inescapable problem is that the ADEQ took jurisdiction of the pending permit

as it stood before the Pima County DEQ. Since state law does not otherwise authorize for the
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improper dual permitting process that the state allowed to commence and continue, the ADEQ
at best was relegated to taking over the jurisdiction of the permit in the state and at the point of
process which it did. If it was able to take jurisdiction at that point, it could have commenced
the process from the beginning at that point to restart the permit application from the state, or
take the permit as it stood from Pima DEQ and subject to the process developed thus far. But it
could not lawfully commence the permit under state jurisdiction midstream, based on an
application submitted back when the state did not have jurisdiction.

Thus, because the permit and the final decision was under the jurisdiction of the Pima
County Superior Court, ADEQ had no statutory authority to usurp Pima County’s jurisdiction.
In unilaterally taking jurisdiction away from Pima County by letter dated August 3, 2012, the
Agency unlawfully took jurisdiction before the court's decision was final, since the appeal
period had not been exhausted.

The Agency's own actions in this regard to taking over jurisdiction in the way it did as a
court process was in play, and in processing an application when it had no jurisdiction, and
thereafter issuing a permit based on such unauthorized application process without jurisdiction,
were arbitrary and not authorized under Arizona law.

II. ADEQ's ISSUANCE OF THE PERMIT UNREASONABLY & ARBITRARILY
FAILS TO PROTECT THE PUBLIC HEATH AND SAFTEY OF ARIZONA

The current permit does not protect human health because it allows for exposure to
possible exceedance levels of criteria pollutants (particulate matter, ozone, & lead) as well as
exposure to hazardous and toxic air pollutants (HAPs) in potential excess of regulatory
thresholds. Additionally, the permit does not adequately address the presence of asbestos
minerals in the site geology.

1. Criteria Pollutants

The Clean Air Act requires the evaluation of new sources that emit or have “the
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potential to emit considering controls, in the aggregate, 10 tons per year or more of any

hazardous air pollutant or 25 tons per year or more of any combination of hazardous air

pollutants.” 42 U.S.C. 7412(a)(1) (emphasis added). This regulatory requirement expressly
addresses the possibilities that HAPs will be emitted above levels regulators currently believe

to be associated with low risk exposure, and mandates evaluation of the potential to emit any

combination of HAPs.

The Environmental Protection Agency changed the particulate matter standard in
December 2012 from PM10 to PM2.5 during the period of review for the Rosemont Mine, and
appeal of the current permit. That permit is keyed to the PM10 levels. Because the amount of
particulate matter was estimated under a standard which allowed for higher levels, the current
permit cannot be said to comply with the new standards which are necessary to protect public
health.

Appellant testified that particulate matter exceedances are possible because recent
climate conditions in the Green Valley/Sahuarita area of the Appellant's residence have
included severe dust storms of several hours duration which have caused air criteria
exceedances or approached the limits of same for particulate matter on several occasions.
(Transcript of Hearing - Vol. VI, p.1456, lines 12-24.)

The Clean Air Act therefore calls for a reasonable evaluation and analysis whether

these substances have the potential to be emitted in excess of the new threshold standard. To

try to evaluate a potential to emit HAPs, the analysis requires a complete examination of how
and where HAPs are generated and their subsequent fate and transport.

All estimates for particulate matter are based on modeling equations because the mine
is not yet in operation. The Appellant has testified that the error margins on such estimates are

often of an order of magnitude in size (10 times). (Transcript of Hearing Vol. VII, p.1819,
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lines 7-14.) Therefore a strong probability of an exceedance of the annual emissions limits
exists. Estimates of ozone levels given in the permit application documents have also
depended on a variety of modeling scenarios which have been challenged in the hearings.
(Exhibit SSSR65, Appendix B.)

The third criterion pollutant is lead. ADEQ claims that its analysis shows that lead was
not a pollutant problem because the estimated levels do not approach the NAAQS standard of
Stpy. The Appellant has challenged this because the background information provided by
ADEQ was unclear as to how they determined that lead was not a problem. (Transcript of
Hearing - Vol. VI, p.1457, lines 4-13 (Fisher). ADEQ's calculations seem to assume that all of
the lead appears as particulate matter and has used the PM;, calculations as a basis for its lead
estimates. The Appellant has testified that to the extent lead can exist in a gas form, the use of
the PM 10 particulate standard would not account for that form, which is a HAP that these
calculations ignore fundamental aspects of the chemistry of lead: that lead compounds can be
absorbed by sulfuric acid mist or sulfur dioxide aerosols, that it can form methyl lead as a
gaseous HAP, and that these mechanisms will release lead to the atmosphere which are not
accounted for by estimates of particulate matter based lead. (Transcript of Hearing - Vol. VI,
pp-1458, line 8 - p.1460, line 5.) Thus, ADEQ's estimates are dangerously flawed and the
resulting analysis does not support the permit's requirement to protect human health.

2. Generation Of Hazardous Air Pollutants (HAPs)

Appellant testified regarding the fact that HAPs could be produced at several stages in
the Rosemont Copper project, including the initial blasting to release ore material for further
processing; intermediate (electrowinning) processing stages which handle the ore in various
places; and a final dry stack disposal process.

The current permit fails to consider all sources of HAPs, including those generated by
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the mine processes themselves. At the hearings, ADEQ witnesses claimed that their review of
the permit did not require them to address many of these things because the permit was for a
minor source, and copper mines are not a categorical source or a source subject to prevention
of significant deterioration rules (PSD). (Transcript of Hearing Vol. I, p.57, line 22 - p.58, line
9.) ADEQ witnesses claimed that the AP-42 guidance document does not specifically discuss
chemical creation of HAPS as part of the blast due to synergistic reactions of HAPS with gases
created during blasting, and therefore they are only required to use the evaluation provided by
AP-42 and go no further. (Transcript of Hearing - Vol. 11, p.599, lines 1-6.)

AP-42 is NOT regulation; it is guidance for a default position when other information is
not available. AP-42 does NOT cover everything. Indeed, as Dr. Fisher testified, without
rebuttal, AP-42 has its limits. (Transcript of Hearing - Vol. VI, p.1468, Lines 2-14.) Dr.
Fisher examined more current scientific data from emission factors used in a Canadian
guidance titled "Environment Canada 2005 Waste 5 and Pollution Pits and Quarries Guidance,"
which provided more recent published scientific data related to HAPs from emissions from
blasting. (See JLF 3; Transcript of Hearing - Vol. VI, pp.1469-1474.) This provided Dr.
Fisher with data to consider in relation to creation of HAPs from the projected blasting at the
proposed Rosemont site. (Transcript of Hearing - Vol. VI, p.1474.)

All gaseous HAPs chemically formed in a blast are fugitive emissions. (Transcript of
Hearing - Vol. III, p.675, lines 18-25.) Therefore, the rules of HAPs under Clean Air Act, is
that these must be counted for evaluations of potential to emit. (Transcript of Hearing - Vol.
VI, p.1463, lines 19-24.) The fact that ADEQ does not do this because it is not in AP-42 does
not excuse their violation of the Clean Air Act.

Appellant Fisher provided essential testimony on blast chemistry and gaseous HAPS.?

*Transcript of Hearing - Vol. VI, p.1469, line 14 - p.1478, line 14. (concerns re documentation of chemicals which
could react during blasting.); Transcript of Hearing - Vol. VI, p.1487, line 12 - p.1488, line 22. (re did not find that
Rosemont considered the possibility of a chemical formation of gaseous HAPs); Transcript of Hearing - Vol. VI,
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Appellant's testimony cannot be dismissed by administrative regulation simply because such
undisputed chemical processes were not mentioned under AP-42. The Clean Air Act
supersedes and controls over any administrative regulation. If HAPs are chemically formed by
mine processes, they must be counted under potential to emit evaluations.

The Appellant has demonstrated through the hearing record that these actions or
failures to act on the part of ADEQ have not addressed problems which require specific
attention according to the Clean Air Act Section 112, as well as Arizona law. As a result,

ADEQ has issued a permit which does not protect human health.

The Blasting Stage

The blasting stage to release ore for processing is the first major HAPs generation step,
depending on the chemical composition of the material subject to the blast. The Appellant has
shown through the hearings record that HAPs can exist in forms that are not found in particulate
fractions, e.g., HAPs can occur both in aerosol mists and gaseous form, including lead for
example or liquid droplets in suspension. (Transcript of Hearing - Vol. VI, p.1458, line 8 -
p.1459, line 9 (gaseous); Transcript of Hearing - Vol. VI, p.1492, line 2 - p.1494, line 5
(aerosol); Transcript of Hearing - Vol. 111, p.756, line 23 - p.757, line 8.)

Nothing in Rosemont's submission nor ADEQ's permit addressed production of HAPs
through chemical reactions between NAAQS products of the explosive and constituents of the
ore source material. Transcript of Hearing - Vol. II, p.597, lines 12-22. Dr. Fisher explained that
the blast process simultaneously (“at the same time”) can create gases in a separate process that

is strictly chemical, not physical, and the product of such reactions can be gaseous HAPs.

p.1496, line 22 - p.1497, line 2. (re possibility of aerosol HAPs formed from blasting); Transcript of Hearing - Vol.
VI, p.1523, line 14 - p.1529, line 11. (re how to find possible chemical reactions in blasting in general, lack of data
from Rosemont, possible release of radon during blasting); Transcript of Hearing - Vol. VI, p.1533, line 18 - p.1534,
line 21. (re possible release of radon during blasting); Transcript of Hearing - Vol. VI, p.1576, lines 11-20. (re
potential for radioactive particulate emissions in blasting); Transcript of Hearing - Vol. VII, p.1717, lines 1 - p.1718,
line 23. (re permit does not address examination for asbestos when blasting ores, and presumption of no HAPs from
blasting is inaccurate because ore composition report showed asbestos) ; Transcript of Hearing - Vol. VII, p.1732,
line 16 - p.1737, line 15. (re potential for nickel carbonyl emissions during blasting)Transcript of Hearing - Vol. VII,
p.1753, line 15 - p.1756, line 18. (re photochemical reactions & explosive component interactions in blasting);
Transcript of Hearing - Vol. VII, p.1805, line 21 - p.1808, line 22. (re blasting creating airborne particles)
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(Transcript of Hearing - Vol. VI, p.1475, line 10 - p.1476, line 1.) But the AP-42 only addresses

particulates from the ores, and only considers chemicals to the extent that chemicals exist and

react in the explosive itself. (Transcript of Hearing Vol. VII, p.1755, line 12 - p.1756, line 18.)
As examples, the Appellant has indicated likelihood of the following gaseous HAPs that

are generated in the blasting stage and other processes:

carbon disulfide (Transcript of Hearing - Vol. VI, p.1477, lines 6-7;
Transcript of Hearing Vol. VII, p.1758, lines 18-20)

carbonyl sulfide (Transcript of Hearing - Vol. VI, p.1477, lines 6-7)

nickel carbonyl (Exhibit 78)

arsine and arseneous acid (Transcript of Hearing Vol. VII, p.1847, lines 7-8)
hydrogen selenide and seleneous acid (Transcript of Hearing Vol. VII, p.1849,
lines 7-9)

methyl lead (Transcript of Hearing Vol. VII, p.1843, lines 11-17)

The issue of blast chemistry and its relationship to HAPs has been entirely omitted from
the permit evaluation as evidenced by the absence in the emissions information (Exhibits:
ADEQ3, ADEQ4 and ADEQ5) submitted by Rosemont and accepted by ADEQ of notations,
references, calculations or information on blast chemistry or blast chemistry products in its
consideration of HAPs. No information on possible gaseous HAPs appears in those exhibits.
ADEQ has claimed in their testimony, that no naturally gaseous HAPs occur in the source
material. (Transcript of Hearing - Vol. II, p.519, line 1 - p.520, line 13.) The confirmed presence
of radon shows this is erroneous. (Transcript of Hearing - Vol. VI(2), p.1560, lines 3-12; Exhibit]
SSSR9.) The failure to consider this chemistry has resulted in an inadequate review process and
issuance of flawed and inappropriate permit. Further, the failure to consider this material because
of agency lack expertise demonstrates capricious and arbitrary actions on the part of ADEQ.

Further, Appellant has shown how detonation processes in the bore hole create an
environment of high temperature and pressure similar to a mini blast furnace/coke oven
environment and carbon monoxide can reduce minerals which contain arsenic, phosphorus,
selenium, fluorine, nickel and uranium to release these substances as elements. Sulfuric acid can
combine with arsenic, lead and selenium compounds to produce an aerosol (also not a

particulate) of hazardous pollutants with the extracted elements as ions or as compounds in a
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combined particulate/aerosol phase. Rosemont's calculations contain no mention or examples of

chemical reactions and/or aerosol formation.

The Blasting Has the Potential to Emit Significant Amounts of HAPs Due to Chemically
and/or Gaseously Created HAPs

The Mine Plan of Operations calls for 80 bore holes, one blast per bore hole per day, or|
29,200 blasts/yr, and processing of 75,000 Ib/hr of ore. Appellant has shown that the large
number of blasts combined with the high production of the Rosemont Mine create the potential

to emit significant amounts of gaseous HAPs:

Grams of gaseous HAPs emitted/per bore hole/blast TPY of HAPs
500 grams/blast exceeds 25tpy
250 grams/blast 12.5+tpy
100 grams/blast S+tpy

(Transcript of Hearing Vol. VII, p.1829, line 22 - p.1830, line 21.)

Thus, the release of unmonitored and unmeasured gaseous HAPs following the initial
blast stages can occur in amounts which can come close to or even exceed the thresholds given
in Section 112 of the Clean Air Act.

The possible HAPs that could be formed in the blast stage come in multiple forms.

Therefore, to look at the potential to emit HAPs under Section 112(b), both Rosemont and

ADEQ must account for all forms of HAPs that can be emitted. That means a total material
balance for each known or possible HAP related to the ore source material. This situation shows
a critical need for supplemental modeling beyond what has been submitted in the permit
application.

Significantly, ADEQ witness Latha Toopal wrongly claims that no consideration of such
HAPs created chemically through a blasting process is permitted by the EPA. Toopal wrongly
sought to conflate what Dr. Fisher was testifying about in relation to creation of HAPs in the
blasting process (creation of HAPs by the source when blasting) — versus what she tried to

describe as being “secondary emissions” that could not counted at all under the Clean Air Act.
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(See Transcript at 2231-2232.) In considering Dr. Fisher's testimony, Dr. Toopal claimed there
is absolutely no accounting for “secondary emissions” under the Clean Air Act, and that
“secondary emissions ... [don't count at all.]” (Transcript at 2232.)

But Dr. Fisher never testified about “secondary emissions” not created by the source,
which is a unique term defined by both the EPA and the ADEQ. See generally See Ariz.
Admin. Code., R18-2-101.127; See 40 CFR 52.21(b)(18).* Dr. Fisher testified about the
“secondary” chemical processes occurring as part of the blast and its effect that create HAPs as
part of the overall blast. (Hearing Transcript at 1535.) That is entirely different than a
secondary emission that is a secondary, specific, well defined and quantifiable emission that does
not come from the source.

This testimony by the permit engineer Toopal is entirely erroneous and starkly
demonstrates the agency's failure to consider valid chemistry or it speaks to a willful attempt to
mislead this Court by manipulating Dr. Fisher's testimony into an entirely unrelated subject area
of “secondary emissions” not from the source, which the EPA and ADEQ does not consider for
purposes of calculating emissions.’ These misdescriptions cement the arbitrary and capricious

nature of the agency's blind refusal to consider the potential to emit chemically created HAPs.

*‘Both the EPA and the Agency's regulation define secondary emissions, and this type of well defined and
specific emission is one that does not come from the source itself. This is not at all what Dr. Fisher was
testifying to or about. See Ariz. Admin. Code., R18-2-101.127. “'Secondary emissions' means emissions
which are specific, well defined, quantifiable, occur as a result of the construction or operation of a major
source or major modification, but do not come from the major source or major modification itself, and
impact the same general area as the stationary source or modification which causes the secondary
emissions. Secondary emissions include emissions from any offsite support facility which would not
otherwise be constructed or increase its emissions as a result of the construction or operation of the major
source or major modification. Secondary emissions do not include any emissions which come directly
from a mobile source, such as emissions from the tailpipe of a motor vehicle, from a train, or from a
vessel.” EPA has the same or similar definition, which is likewise not applicable here. See 40 CFR
52.21(b)(18).

°Likewise, Mr. Balaji Vaidyanathan similarly misdescribed Dr. Fisher's testimony in an entirely different
way, and claimed - without any technical or legal EPA document to support him - that Dr. Fisher was
referring to “secondary HAPs” which Mr. Balaji Vaidyanathan claimed was “the result of chemical
reaction that happen on a cumulative basis”and that the Clean Air Act “do not regulate secondary
atmospheric formation.” (Hearing Transcript at 747-748; italics added.) Again, Dr. Fisher did not testify
at all about cumulative bases or regulation of secondary atmospheric formation in the ambient air. He

testified about chemistry from the blast process itself.
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To the extent that the chemical reaction may be a process secondary to the physical blast
itself, it is the HAPs emissions created by the source as part of the blasting and can occur at the
same time. (See Hearing Transcript at 1842-1843; see also Hearing Transcript at 1475-1476
[“And this is happening at the same time?” ... [T]hat's correct.”].) This potential to emit could
exceed the thresholds. (Hearing Transcript at 1861.)

One of Rosemont's witnesses gave additional testimony that substantially highlights and
bolsters the testimony noted by Dr. Fisher regarding potential to emit, from the context of the
actual blasting process. The blasting manager explained that there can actually be many blasts at
once, and they are successively timed in very short time frame of milliseconds, so that one can
actually see the ripple effect between blasting holes, and sometimes see the dust particles in the
air. (Hearing Transcript at 2297.) Therefore, as blasts occur, and chemical agents and/or gases
and ore agents react to create HAPs, additional blasts are immediately occurring within
milliseconds while the other gases and particulates are potentially emitting additional HAPs.

This only increases the probability of additional creation of HAPs as described by Dr. Fisher.

The Electrowinning Process

The air quality permit looks at this process even though Rosemont stated in 2012 that it
was dropping it from its Mine Plan of Operations. ADEQ stated that it must deal with the permit|
request before it. If removing this step changes the air emissions, then the permit can be revisited
or amended. Rosemont's position is duplicitous: if market conditions warrant, the step will be
restored, allowing it process oxide based copper ore.

Appellant has shown that the electrowinning process uses chelating agents which have
the potential to bind with other elements, including lead, selenium, cadmium, arsenic, and
antimony, and be emitted as a fugitive VOC. (Transcript of Hearing - Vol. VI(2), p.1654, line 2 -

p-1655, line 17; Transcript of Hearing Vol. VII, p.1739, line 1 - p.1740, line 19; Exhibit JLF26.)
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This is the first and only time that ADEQ acknowledges a specific chemical HAP in an aerosol,
requiring controls.
The Dry Stack Disposal System.

The other major stage of the mine processes which can release significant quantities of
HAPs is the dry stack disposal stage. Appellant has shown that the dry stack disposal process
creates an enormous open waste disposal pit and erosion of materials off the dry stack and its
entrainment and transport by air currents will release and transport HAPs. (Transcript of Hearing
- Vol. VI(2), p.1625, lines 15-20; Transcript of Hearing Vol. VII, p.1811, lines 2-6.) The most
vulnerable stage of the dry stack system for HAPs release is freshly deposited slurry and the top
layer before it has crusted. (Transcript of Hearing Vol. VII, p.1872, lines 2-11.) The proposed
operating and control processes for the dry stack disposal system are also climate dependent, and
can be suspended under conditions that may become common circumstances. (Transcript of
Hearing Vol. VII, p.1766, lines 17-20; Transcript of Hearing - Vol. VI(2), p.1616, lines 10-21.)
Appellant has also shown cause for concern about HAPs release from the production of
secondary aerosols from their hosing operations for dust control, and release of HAPs from
photochemically activated aerosols. (Transcript of Hearing - Vol. VI(2), p.1632, lines 1-9;
Transcript of Hearing Vol. VII, p.1754, lines 10-20 (hosing); Transcript of Hearing - Vol. VI(2),
p.1637, lines 4-17.)

Mr. Vaidyanathan affirmed that HAPs off this stage are particulate related and fugitive
(Transcript of Hearing - Vol. III, p.620, lines 23-24. ) He asserted that Rosemont and JBR have
used appropriate emission factors for PM10 and PM2.5 in accordance with guidance from AP-42
(Transcript of Hearing - Vol. 111, p.620, line 25 - p.621, lines 1-6.) Mr. Vaidynathan further
testified with respect to possible control mechanism for the particulates, mainly dust control.
(Transcript of Hearing - Vol. 111, p.621, lines 21-22.) However, the Appellant, during cross-
examination from Rosemont Copper's counsel with respect to lead emissions from the dry stack,

noted that under the conditions listed, that gaseous HAP, "methyl lead" can form. (Transcript of
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Hearing Vol. VII, p.1842, lines 17-24.) The Appellant's submissions indicate that lead can
concentrate in sulfur acid mist and sulfur dioxide based aerosols. (JLF 76, Bates #JLF001378;
Transcript of Hearing - Vol. VI(2), p.1629, line 12 - p.1630, line 8.) These particular emission
mechanisms would not be estimated using AP-42 formulas. This establishes that Rosemont and
ADEQ have not provided sufficient review and analysis of the dry stack disposal process, and
have erred by assuming that only particulate-based HAPs occur here. Most of the HAPs will be
particulate based, but some will also be aerosol based. (Transcript of Hearing - Vol. VI(2),
p-1629, line 12 - p.1630, line 8.)

The modeling of emission dispersion and transport from the Rosemont site relies on data
at ground level. (Transcript of Hearing Vol. VII, p.1938, line 24 - p.1939, line 7.) If Rosemont
continues to model dry stack data this way, it seriously ignores that the emissions will likely
occur at altitudes of 200 to 500 feet above the ground. (Transcript of Hearing Vol. VIII, p.1958,
lines 4-21.)

The permit for the dry stack disposal system contains a provision to suspend particulate
hosing operations for dust control of particulate emissions when wind velocities exceed 25mph.
(Transcript of Hearing Vol. VII, p.1851, lines 4-7.) Data from nearby federal lands over the
period of record of Rosemont's background studies showed that winds at the altitudes associated
with the dry stack disposal process often were high enough to suspend possible dust control
procedures for as enough days to cause an exceedance of permit threshholds. (Transcript of
Hearing - Vol. VI(2), p.1612, line 17 - p.1614, line 11.) ADEQ did not rebut. ADEQ's failure to
consider extreme value statistics was a missed opportunity that likely would have clarified
whether extreme weather data at the Rosemont site is a normal or unusual part of the normal
climate regime of the site. If normal as in the sense of expected or typical, then the provision for
suspension of dust control processes on the dry stack disposal guarantees a potential to emit

hazardous pollutants in excess of the Section 112(b) thresholds. If unusual, the potential to emit
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is less clear with respect to periods of suspension of dust control, because HAPs emissions might
not occur with a frequency that would raise concern.

Various references, including AP-42, the Environment Canada guidelines, and the
Mojave Desert Air Control District man (JLF-30), indicate that winds above 12mph permit the
erosion off the dry stack of materials with subsequent entrainment and dispersion. (Transcript of
Hearing Vol. VII, p.1811, lines 23-25; Transcript of Hearing - Vol. VI(2), p.1623, lines 5-16;
Transcript of Hearing Vol. VII, p.1867, line 12 - p.1868, line 17.) The rates of erosion have a
scaling exponent of 1.3 with higher wind velocities. In order to suppress the erosion, one must
provide some kind of dust control, and here it will be through a hosing operation. If this hosing
operation is suspended then, the release of HAPs through particulate matter can occur basically
unimpeded. The releases of HAPs for potential to emit conditions therefore depend on wind
gusting and wind velocities, their duration and frequency. ADEQ comments that because the
AERMOD modeling platform does not accommodate wind gusting data, they do not address the
issue. (Transcript of Hearing Vol. VII, p.1831, lines 13-17.) This is negligent regulatory
oversight because it deliberately ignores conditions which produce air quality violations and are
known to be possible under the proposed operating conditions of the dry stack disposal system at

whatever site it is placed.

Appellant has shown that it is possible to quantify the potential to emit under conditions
of suspended dust control. JLF 76.

The calculations presented by Appellant show a potential to emit HAPs from the dry
stack pile that clearly depends on climate conditions but allows for realistic scenarios situations
which will breach the exceedance thresholds. (See generally JLF 76 and related testimony.)

There are concerns about the accuracy and performance of Rosemont's equipment to
obtain background meteorological data because of where and how it was positioned at the site,
and the design of the background meteorological measurement plan because of altitude and

terrain variability. Such factors require more than a single station to measure climate parameters:
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a single site cannot provide representative data to be used in the analysis of the dry stack disposal
processes, nor provide coverage for the extent of the area of the mine processing. (Transcript of
Hearing - Vol. VI(2), p.1595, lines 7-16; Transcript of Hearing Vol. X, p.2518, line 6 - p.2520,
line 15.)

The important bottom line on HAPs in the dry stack stage is that while various
mechanisms and calculations individually may produce very low emitted quantities of HAPs, the
totals can still exceed the thresholds of Section 112 of the Clean Air Act. The Clean Air Act does
not require one to prove that the emissions will actually exceed the threshold, only that under aj
set of reasonable conditions, this is very likely. In this case, the potential to emit has been

established.

3. Asbestos

Rosemont's background documents, notably the Background Geochemistry Report
(Exhibit SSSR9) affirms the presence of asbestos in two forms: tremolite and serpentine. The air
pollution permit only addresses the problems of asbestos and asbestiform minerals as they relate
to the demolition of buildings and structures. (Transcript of Hearing Vol. VII, p.1716, lines 13+
25.) The permit totally ignores the problems of asbestos release to the environment from
disturbing the landscape and processing of ore. The permit holder has indicated in pre-hearing
briefs that these materials, if present, are of such negligible quantities that they do not require
monitoring or measurement. However, the permit holders have not measured or quantified these
asbestos and asbestiform materials in their source material, even though they have acknowledged
their presence. (Transcript of Hearing Vol. VII, p.1717, lines 12-17.) Thus their claim carries no
weight or probative value. Further, the materials available in the hearing record, notably Exhibit
SSSR9 do not support this assumption because asbestos is not mentioned as a sought mineral
analyte, a fibrous material observed in collection or processing of materials, nor was the mineral

content evaluated to show where the stated asbestos was to be found and how much was present.
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Finally, the Quality Assurance/Quality Control Plan with respect to analytical samples shows no
asbestos analysis protocol or commentary.

The Appellant has provided extensive testimony on asbestos problems, the danger to
health, that there is no safe level of asbestos, the fact that weight or gravimetic measures are
irrelevant due to its nature, and why it was essential to for ADEQ and Rosemont to address these
problems in the permit with respect to asbestos release by mine processes. (Hearing Transcript at
1712-1726; see also JLF Exhibits 8-10.)

First, all open pit mines release asbestos to the environment, as indicated in exhibit
(JLF10). Next, not all asbestos comes as mineral fibers, but all forms of asbestos are listed
collectively under Section 112(b). Thus the question of mineral fibers with respect to asbestos is
irrelevant. The pre-hearing brief by Rosemont Copper indicated that their witness would testify
that neither he nor anyone associated with the ore studies saw evidence of mineral fibers, and if
they were present would be de minimus. However, to the extent that the Rosemont witness
claimed to see a de minimis amount of one type of asbestos, this is meaningless to the extent that
the Agency acted to issue the permit without any such data.

Appellant testified — unrebutted — that none of the notes associated with chemical
analyses presented in the background geochemistry materials contained any notations as to
observations of mineral fibers, no evidence they were sought, no analyses of mineral content
beyond what had been indicated as source of a given sample for elemental analysis, no quality
control information to suggest any asbestos related studies. (Transcript of Hearing Vol. VII,
p.1717, lines 12-17.) Therefore it is not possible to corroborate or prove the alleged after-the-
fact claim made by Rosemont's witness with respect to any observational comments on asbestos
presence.

Third, asbestos can be measured gravimetrically, but there is nothing in the geochemical
background materials to indicate this. The usual method for measuring asbestos in air and water

sample is in the number of fibers if present, the length of such fibers, and the number of particles
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that can arise from breaking of fibers. There is no mention in the air pollution permit about
performing this analysis. (Transcript of Hearing Vol. VII, p.1717, lines 1-4.)

The toxicity of asbestos is so great that several countries have banned it. (Transcript of
Hearing Vol. VII, p.1717, lines 9-10.) The emphasis of all EPA regulations under 40 CFR 61 is
asbestos removal and disposal, not to permit or control asbestos. The existing regulations seek to
prevent release of asbestos to the environment and subsequent human exposure, and release to
the landscape through blasting and other ore processing steps goes against these regulations.

Ultimately, however, the comment by Rosemont's witness about asbestos, if present
allegedly being “de minimus” has no legal or scientific value or status, in light of the nature of

asbestos and its toxicity.

III. GIVEN THE HAPs PROBLEM, ADEQ HAS ISSUED THE WRONG PERMIT
Rosemont and ADEQ claim that the reasons for the synthetic class II permit are that
copper mining is not a categorical source under NESHAP regulations; the proposed mine does
not emit primary pollutants at levels which exceed limits under the Clean Air Act to be
considered a major source, and its emitted levels of HAPs are less than statutory thresholds,
and the source is not one considered under PSD (prevention significant deterioration) rules.
According to ADEQ), a “synthetic class II permit” is used when “there could be certain
sources where the uncontrolled potential to emit can exceed the major source threshold.
(Transcript of Hearing - Vol. I, p.463, lines 18 — 23.) In those instances is the company can
voluntarily propose controls. (Hearing Transcript page 463, lines 21 - p.464, line 19.) ADEQ
and Rosemont thus admit that the potential to emit exists to make this a major source, but
through voluntary agreements both ADEQ and Rosemont negotiate conditions in the Class 11
permit to avoid a Class I designation. ADEQ should have required a Class I permit up front

because the potential to emit was established rather than undertake negotiations of conditions
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to convert it to a Class II permit.

ADEQ claims that Rosemont has fulfilled all of the requirements for a Class II permit,
and ADEQ cannot refuse to issue such a permit under its administrative rules. However, if the
potential to emit has been shown to make this otherwise a Class I permit without negotiating
any synthetic special conditions, ADEQ has the authority to (and should) notify Rosement
Copper that it must resubmit its materials for a Class I permit because the potential to emit has
indicated that the source is a major source from the start, even if it is not a categorical source.

The process of negotiating conditions for a synthetic Class II permit to avoid issuance
of Class I permit raises a question of arbitrary and capricious administrative procedures and
legality because of possibly unauthorized actions relative to requirements set by the State of
Arizona legislature.

The emissions information does not consider blast chemistry, and the emission of
gaseous HAPs pollutants, and the impact of aerosols on HAPs emissions. Exhibits ADEQ3,
ADEQ4 and ADEQS5. In so doing, the emissions information is inadequate to justify a Class II
permit. The Appellant has discussed HAPs formed in various mine processes which have not
been included in the emissions information, notably those associated with blast chemistry. In
the case of blast chemistry, the Appellant has shown a scenario in which the potential to emit
HAPs exceeds the threshold values of 10tpy of a single HAP material and 25tpy of combined
HAPs. The combined absence of any consideration of blast chemistry and the potential to emit
calculation require that ADEQ withdraw the current permit and consider a Class I permit.

ADEQ should have issued a Class I permit, not a Class II permit. The Class I permit is
appropriate because HAPs create probably the only situation which forces a Class I permit
when the parties requesting the permit argue they are not major sources or consider themselves

“synthetic”” minor sources, or claim they are not categorical sources or not subject to
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technology limitations under the Clean Air Act. ADEQ's unreasonable claim that many
holders of Class II permits “voluntarily agree” to more rigid control requirements to avoid a
Class I permit does not assure the necessary regulatory controls. Voluntary controls are just
that: voluntary. There is no penalty if they are violated, withdrawn, amended or otherwise

manipulated in a manner adverse to protection of human health and environmental values.

IV.  MODELING FAILURES: THE UNREASONABLE AND ARBITRARY
ISSUANCE OF A PERMIT BASED ON FLAWED TECHNICAL DATA

The information submitted by Rosemont Copper and analyses they performed and
further examined by ADEQ have numerous serious faults and deficiencies. Specifically, these
materials are incomplete, ignore needed and relevant data from other appropriate studies, use
faulty modeling assumptions, have faulty quality assurance provisions, make serious errors in
data handling and calculating procedures, apply statistics inappropriately and incorrectly, and
fail to follow the guidance provided by EPA and other expert agencies without justification and
clarification. As a result the background information and analyses cannot support the permit as
provided and show serious deficiencies in the professional work accomplished by ADEQ.

The detailed discussions of these problems appear in the following exhibits: JLF29, and
the following specific areas of the Hearing Transcript: pages 1501 through 1519, almost in
their entirety.

The problems associated with Issue III are so pervasive in the permit, background
documents and Hearing Testimony, that one cannot use the data, emissions information,
modeling, or other materials relied upon by ADEQ to support, justify, or scientifically defend
the issuance of any permit.

Arbitrary and Capricious Public Comment and Evaluation Process

Furthermore, the entire actions of ADEQ in issuing the permit, even as they quote
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Administrative Code and State Regulations are capricious and arbitrary. Their standard of
evaluating evidence presented by appellants, citizens in public hearings, and other groups and
entities were and are unknown (Hearing Transcript, Vol. 3, p. 711), yet the agency witnesses
kept attempting to explain away their failure to examine the various potentials to emit
suggested by Dr. Fisher, and to undermine Dr. Fisher's testimony, by repeatedly alleging that
Dr. Fisher had not provided certain evidence or technical information or methodologies. (E.g.,
Hearing Transcript 593-594, and at 2232-2233.) For example, Mr. Balaji Vaidyanathan
claimed there was a credible evidence standard being applied to public commenters to suggest
“these emissions truly occurred” (despite the fact that this entire analysis is based on a
“potential to emit”), and further used the standard that Dr. Fisher had not “brought us no
evidence.” (Hearing Transcript 593-594.)

Ironically, this is the same sort of arbitrary activity that the State took Pima County
DEQ to task for when it took jurisdiction of the permit, claiming that the county's requiring of
documents or material without previously informing the applicant (or requiring such
documents in the past) was an arbitrary and capricious action. Here, the agency's after-the-fact
demand for such “evidence” from the public can only be viewed as an arbitrary and capricious
public process when the public was never told that it would be held to such standards or
demands.

Consequently, there is no way to tell whether ADEQ has evaluated evidence
appropriately or not. They simply say, “trust us, we know best.” Unfortunately, this Appellant
seems to have more knowledge of critical issues and air pollution experience than the ADEQ
staff who have testified.

At the same time however, their own supervisor Mr. Massey admitted that emissions

can actually be calculated in a variety of different ways, and that one of the reasons the ADEQ

29








10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

hires engineers is to develop estimates of emissions where information might not be available.
(Hearing Transcript, at 146-147.) Massey further confirmed that such analysis is often done on
a case by case basis (Hearing Transcript at 150-151.) So the Agency's claim that it was up to
Dr. Fisher to bring them evidence — without ever previously explaining what would actually be
required for public commenters to participate — simply ring hollow.

The evidence presented established modeling failures demonstrating the unreasonable
and arbitrary issuance of a permit by ADEQ based on flawed technical data. Appellant has
shown that ADEQ's data collection, models, and calculations cannot support the air quality

permit because they were flawed and compromised from the start.

The Experimental Design of the Meteorological Data Collection Was Inadequate and
Flawed

Rosemont's modeling deficiencies start at the outset with the initial choice of a single
meteorological monitoring station. The variable terrain and nature of the Rosemont site would
logically call for more than one station, perhaps even a small network of meteorological
monitoring stations. ADEQ supported Rosemont's view that only one station was necessary
because it sat at the site for any emissions. (Transcript of Hearing - Vol. III, p.807, lines 1-19.)

Regardless of ADEQ's view, the criticisms of this single site by Appellant and others
remain appropriate and valid. Specifically, ADEQ unreasonably ignored valid criticisims
demonstrating problems the data collection, including:

(a) the equipment was sheltered to a large degree from the winds and conditions it was
to measure. That is an unreasonable failure. ADEQ unreasonably discounted photographic
evidence of this submitted by one of the critics.

(b) Known plans for the site indicated that many of the potential emissions would occur

at altitudes considerably above the ground. Transcript of Hearing - Vol. III, p.854, lines 15-21.

30








10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

However, no stations were established to measure meteorological conditions at altitudes that
track these other potential emissions at these altitudes. ADEQ did not reply or comment on
this.

(c) Rosemont's consultants did not measure vertical profiles of wind patterns at the site
of this station. (Transcript of Hearing - Vol. IV, p.1044, lines 2-6.) This prevents any
correlation with data and information from nearby air quality monitoring sites on federal lands.
This fundamental deficiency in quality control would have shown Rosemont's consultants
where their data were not consistent with known climatological conditions of the area, as well
as point out unique differences between Rosemont's site and nearby sites on federal lands, and
thus enable more effective modeling. ADEQ did not comment on this.

(d) Known seasonal patterns of winds in the area coupled with the topography of the
site suggested the need to have monitoring stations at certain boundaries of the site to confirm
the dispersion and transport impacts of various wind patterns, including unusual but observed
seasonal wind patterns. (Transcript of Hearing - Vol. III, p.803, lines 18-21; Transcript of
Hearing Vol. X, p.2520, line 21 - p.2521, line 8.) ADEQ did not comment on this.

(e) The areal size of the site (7,000+ acres) is much too large to assume that a single
meteorological monitoring station could capture its background climatology effectively
because of the heterogeneity of the landscape. ADEQ unreasonably dismissed this argument by
noting that the since the station was at the source of the pollution to be emitted, it was the

proper station for all calculations. Such a sweeping assessment by ADEQ is itself questionable.

The Failure To Measure Background Data For Lead Is Unreasonable And Constitutes A
Potential Violation Of The Clean Air Act

As of 2012, monitoring of airborne concentrations of lead are now required in Arizona.

(Transcript of Hearing - Vol. IV, p.989, lines 12-15.) ADEQ has argued that its analysis of
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lead levels in air are so low as to be a non-issue here, (Transcript of Hearings - Vol. V, p.1217,
lines 13-19) but ADEQ has not provided the fundamental data for that determination nor its
calculation of that determination. Rather, ADEQ used a calculation method based on the
appellants submission which ADEQ itself claimed was “erroneous.” (Transcript of Hearing -
Vol. II, p.590, lines 21-25.) Despite the fact that Dr. Fisher explained in his testimony that
ADEQ had made incorrect assumptions about his calculations in his comments (Hearing
Transcript at 1750-1752), the agency's behavior in the public comment process that led to
issuing the permit — by claiming his numbers were wrong and then using the allegedly wrong
numbers to compound the error -- certainly qualifies as arbitrary action, and show an effort to
affirm the permit no matter what the facts were, without serious evaluation of the issues raised.

ADEQ further compounded the errors of this situation by assuming that all background
lead came from the ore source material, and was found in a very small PM10 fraction. How
many mistakes must ADEQ make and assume they all cancel out to produce a valid number for
their arguments? Regardless, they must still monitor for lead. .

Fundamental Modeling Parameters Were Not Measured.

Rosemont's consultants did not measure all necessary modeling parameters, but rather
depended unwisely on the estimating capacity of internal subprograms to AERMOD. This was
particularly in the case of relative humidity and precipitation. (Transcript of Hearing - Vol.
VI(2), p.1591, lines 11-24.) These parameters are needed in calibrating AERMOD models and
useful for determination of depositional potential of pollutants. Transcript of Hearings - Vol. V,
p.1254, lines 16-24. ADEQ's response here was that internal programs within AERMOD
accommodated the relative humidity problem, and that there were no uses of precipitation data
in any of the modeling undertaken. (Transcript of Hearing - Vol. IV, p.990, lines 8-15.)

However, ADEQ unreasonably ignores the fact that there are limits on the estimating power of
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subprograms in AERMOD with respect to omitted or assumed climatological variables.
Furthermore, as to not using a particular measurement, that does not mean such measurement is
not needed, useful, or correct. Nor does it mean that ADEQ and Rosemont's estimates of air
quality parameters without these measurements is automatically and necessarily accurate,
correct or appropriate. Indeed, the data problems show otherwise.

The Modeling Did Not Utilize Appropriate Data from Appropriate Meteorological Sites —
Especially with Respect to Solar Intensity and Cloud Cover

For other calibrating parameters for AERMOD, notably solar intensity and cloud cover,
Rosemont's consultants did not use the appropriate data from nearby Class I federal weather
monitoring sites. Instead they used data from records of Pima County and other groups which
showed “interrupted time series” properties, or other structural deficiencies, notably problems
associated with cloud cover data from Tucson International Airport. (Transcript of Hearing -
Vol. VI(2), p.1592, line 23). Rosemont's failure to use the Class I meteorological sites on
nearby federal lands has created an avoidable situation of data deficiency. Once again, ADEQ
dismissed valid techical criticisms with arguments about how this routinely done elsewhere,
etc. The “everybody does it” claim does not pass muster. Clearly ADEQ unreasonably
condones unprofessional and statistically incorrect performances, and the permit issuance was

arbitrary and capricious.

Rosemont's Data Collection Had a Faulty Quality Assurance Plan That Failed
Rosemont's consultants spent considerable effort -- according to their documents -- to
establish a quality control plan for the air quality measurements that would meet EPA
requirements. Astonishingly, they then managed to deviate from this plan on several
occasions, raising the obvious question: of what use was this quality assurance plan in the first

place? The following issues - and ADEQ unreasonably turning a blind eye -- is arbitrary.

33








10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

One significant regulatory concern related to deviations from the quality assurance plan
is that EPA has specific guidelines on who may authorize deviations and changes from an
approved quality assurance plan, and restrictions if those authorizing authorities are in the same
corporate units as the groups who collect and analyze the data and operate the various
instrument systems. Throughout the background documents on air quality, those persons
approving changes and other deviations for Rosemont were unknown corporate entities and
their basis for such approvals were mostly devoid of any scientific evidence. The entire data
collection and quality assurance project for the Rosemont site — on its face -- appears totally
inadequate in its coverage, and ostensibly inconsistent with EPA guidelines without justifying
remarks and explanations. (Transcript of Hearing - Vol. IV, p.978, line 9 - p.12.)

Moreover, Rosemont's consultants determined that a three-year period of continuous
background data on the climatology of the site was needed for the calibration of the AERMOD
and other computer models that might be used in Rosemont's submissions. The three year
period seems an appropriate choice, but the data that were actually collected were not
continuous, nor was the three year period covered correctly. (Transcript of Hearing Vol. XII,
p.2771, lines 1-22; Transcript of Hearing Vol. XII, p.2787, lines 20-25.) Because of equipment
failures, three months of initial data were lost, and the quality assurance plan kicked in three
months after the measurements began. Such significant problems are unreasonably ignored by
ADEQ.

A simple approach might have extended the data collection for another year, beginning
at the date on which the quality assurance plan kicked in, and indicating that the period prior to
this was a testing and trial run which revealed equipment failures. (Id.; Transcript of Hearing
Vol. X, p.2525, lines 7 - p.2526, line 15.) They would have a fresh data record with an

approved and vetted quality assurance plan that begins with actual period of measurements,
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including a shaking down system and extending sufficiently into the future to cover completely
the length of time lost because of early problems. This was not done. Instead, they rely on the
flawed intial data. (Transcript of Hearing Vol. XII, p.2789, line 16 - p.2780, line 8.) Thus,
even though Rosemont's consultants have continued to measure meteorological parameters at
the site, although not necessarily continuously, the salient fact remains: Rosemont and ADEQ
continue to maintain their dependency and use of the flawed initial three year period of data for
their modeling.

It gets worse. Rosemont's consultants then undertook a data substitution and
imputation procedure. They repeated three months of data from the next year for the same
season that they had lost previously. (Transcript of Hearing Vol. XII, p.2789, line 16 - p.2780,
line 8.) They argued that seasonality consistency in the data would justify this substitution
because the same season in two years was being used. But they used the same run of data twice
without considering its possible adverse consequences. (Transcript of Hearing Vol. XII,
p.2772, lines 3-15.) Problems associated with data imputation procedures are discussed later,
but Appellant notes here that Rosemont has indicated that this was corporately approved, but
by whom and why remains unknown. ADEQ merely accepted this data at face value, and in so
doing accepted a faulty background data record as the basis for all modeling. Because those
data are compromised, they should not have been used and ADEQ should withdraw the permit
for that reason alone -- because those data cannot scientifically support the permit action.

Rosemont's Consultants Have Incorrectly Handled the Fundamental Climatological
Parameters of Albedo and Cloud Cover

Many critics -- including Appellant -- have commented on the experimental design used
to collect data for modeling purposes and articulated their deficiencies and errors. ADEQ has
simply dismissed their expert remarks with a proverbial wave of the hand, with comments to

the effect that “that is how things are done,” or “they have no guidance or policy directives.”
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For example, ADEQ dismissed criticisms of albedo and cloud cover data utilization in
the AERMOD modeling. In the former case, ADEQ actually dismissed photographic evidence
of vegetative cover which challenged the albedo numbers chosen by Rosemont's modelers.
(Transcript of Hearing Vol. VII, p.1767, line 5 - p.1769, line 21.) ADEQ comments in the
Responsiveness Summary reasoned that the evidence merely captured a single day's situation,
whereas the default choice captured a seasonal situation. During Appellant's tenure at the
United States Department of State, Appellant directly participated in research modeling of the
United States and other countries with respect to global circulation of pollutants and their
climate effects. That work showed that albedo was so sensitive a modeling parameter that it
could affect model calculations and results in a major way even to the fourth decimal place of
this parameter. (Transcript of Hearing Vol. VII, p.1768, lines 13-21.) Rosemont's consultants
only used albedo estimates to two decimal places, and their choice was a default position.

Albedo is probably the most difficult concept to interpret and use in climate models
with respect to parameter measurement and estimation, with outrageusly powerful influence on
many of these models, such that it requires users to be very careful with the numbers that are
used because of its significant effect on results from modeling programs. (Hearing Transcript
at 1768.) In this regard, Rosemont's consultants should have obtained extensive “ground truth”
information on vegetative cover before choosing albedo numbers using a default criterion in
the first instance. ADEQ's comments unfortunately are so completely mistaken on the subject
of albedo that they betray a total lack of expertise in reviewing climate modeling. Simply put,
ADEQ should not have accepted Rosemont's data in this case.

The consequnce is that all results which depended on these incorrect choices of albedo
cannot support any aspect of Rosemont's permit or submission. In short, the entire modeling

here is compromised and flawed. Consequently, the issuance of the permit was unreasonable,
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arbitrary, capricious and technically flawed.
Data Imputation Procedures

Rosemont Copper engaged in data substitution and imputation procedures, that were
statistically unreliable because inappropriate statistical methods were utilized in analyzing and
reporting the data, acccording to Dr. Fisher. (Hearing Transcript at 982, 1592-1609.) Dr.
Fisher had expertise, training and specific knowledge in statistics and data imputation
including generally accepted techniques, and had also worked with recognized experts in the
field. (Hearing Transcript at 1450-1451, 1605-1606.) The agency had no peer review of the
statistical analysis that was done. (Hearing Transcript at 988.)

The problems arise when a data record has many instances of data substitution, and/or
whole sequences of consecutive data or data runs require imputation, or data available in the
record suggest very large and rapidly occurring data fluctuations, and/or external events
suddenly change the nature of the system being measured. In these cases the substitution and/or
imputation method requires considerable justification and analysis to show that it can maintain
the integrity of the data set. Appellant has performed such studies in the course of his career,
and they dealt with far longer time series data records than Rosemont's consultants, and
involved far more advanced statistical analyses than what appears in the Rosemont consultant
reports. (Hearing Transcript at 1604.) Further, Appellant has never used — and would not use --
the technique which Rosemont has used here because it is the least justifiable empirical
approach. (Transcript at 1607.)

The data gap of 3 months in this case with approximately 2,100 data points that were
missing was such a huge number that “most statisticians would say, no, don't do imputation, it's
much too dangerous.” (Hearing Transcript at 1598-1599.)

Two significant scientific data concerns immediately leap to mind with respect to the
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problemmatic data imputation performed by Rosemont's consultants:

(a) there was a data run where more than 50 consecutive data substitutions were made.
In fact, Rosemont's consultants imputed a data run of more than 2100 consecutive data entries
(24 hourly averages for the each of the days in three months).

(b) The imputation came numerically close to 10% of the total data record. In a three
year record, or 36 months, 10% of the record is between 3 and 4 months.

The next signficant concern involves the statistical properties of parameters which are
calculated from an imputed record. The major danger is that the calculations generate artifact
results for these properties. (Hearing Transcript at 1599.) When data are imputed, the
resulting record may calculate statistical properties of the data set which do not reflect reality
either by suggesting things which are known not to be present, and/or omitting things which
are known to be part of the system and should have been revealed, but were not. The larger the
record requiring imputation and the higher the percentage of that record which has such data
substitution, the greater the chance of artifacts.

The previous concern raises the question of even recognizing and knowing when one
has an artifact. This partly subsumes the question of outliers. Since the outlier question already
arose in the discussions, much of the rest of this material will address the outlier problem. Is
the datum really an outlier, or a legitimate member of the data set being explored? Does it
show up as a statistically rare but possible extreme value, or is something that might be
considered more routine under other circumstances? Is it a technical mistake that can be
corrected? Is the supposed outlier a true artifact, in that it is strictly a result of or singled out in

the calculations?

Exteme Value Statistics

Despite the data gap problem, ADEQ has unreasonably failed to undertake such
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extreme statistical studies and has not required them. (Transcript at 1609-1610.)

ADEQ's basic — but flawed -- argument is the claim that they have no guidance from
EPA on the subject, and that modeling using AERMOD as the platform does not accommodate
extreme value data, but uses highly smoothed data, notably hourly, daily, monthly or yearly
average values of dispersion parameters, depending on the nature of the calculation. Since
modeling dispersion and transport using the AERMOD modeling platform is a basic permit
requirement, the issue is now whether one needs to go beyond this modeling platform to
accommodate the exceptional conditions at Rosemont's site with additional or supplemental
modeling because many of the climatological conditions associated with Rosemont site do not
fit into the mold of AERMOD modeling.

Extreme value statistics would have clarified whether extreme weather data at the
Rosemont site is part of the normal climate regime of the site or unusual. If normal, then the
provision for suspension of dust control processes on the dry stack disposal basically guarantee
a potential to emit hazardous pollutants. If unusual, the potential to emit is less clear with
respect to periods of suspension of dust control, because HAPs emissions might not occur with
a frequency that would raise concern.

Appellant noted in comments on the draft permit that if 10% of the climate data showed
extreme value properties, extreme value statistical methods would have shown that these
numbers were a natural part of the data set and not outliers or extreme values.

Recent data from the Pima County with respect to possible air quality violations from
airborne particulate during dust storms gives further credence to these concerns. Data from
nearby federal lands over the period of record of Rosemont's background studies showed that
such data often were obtained as much as 100 or more days of the year. ADEQ questioned

that notion, but did not rebut it. Rather they merely indicated that they had no guidance in the
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matter, and AERMOD did not accommodate these data. Here again a data collection program
with more than one station, including stations at higher altitudes, would have provided the
needed information for this work. This further amplifies the need for supplemental modeling.
Deposition of Pollutants in Class I Areas

The rates of wet deposition of air pollutants in protected Class I federal areas depends
on precipitation values. Several critics including this appellant pointed out that Rosemont's use
of precipitation data was faulty and that the visibility analysis performed was inadequate.
ADEQ indicated that Rosemont did not use precipitation data and that certain aspects of
visibility modeling, notably the computer platform and models of CALPUFFs do not apply to a
“synthetic minor source.” If, however, the “synthetic minor source” must now have a Class |
air quality permit because of HAPs emissions, this becomes a major deficiency in Rosemont's
application, and will require entire resubmission of its application with appropriate studies.

In sum, there are many demonstrable and fatal technical deficiencies with the Rosemont
studies, and a demonstrable lack of technical expertise and irresponsible and negligent
regulatory oversight by ADEQ in its unreasonable acceptance of these studies, including the
condoning of unprofessional scientific work lacking in support. The bottom line is that the
data collection, and models and calculations cannot support the air quality permit because they
were flawed and compromised from the start. Under these circumstances, the issuance of the
permit was unreasonable, arbitrary or capricious, and alternatively resulted in invalid technical
conclusions as well. The current air quality permit must be withdrawn and new studies to
correct the deficiencies noted are required along with a submission for a Class I air quality

permit.

V. ADEQ UNREASONABLY TOOK JURISDICTION TO ISSUE THE PERMIT
WITH POLITICAL INVOLVEMENT BY THE GOVERNOR'S OFFICE AND
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BASED ON FACTORS NOT RELATED TO - OR RELEVANT TO -
PROTECTING PUBLIC HEALTH

Evidence and information provided during this appeal, including evidence that had been
previously improperly withheld by ADEQ provided proof of the direct involvment of the
highest state elected political official in Arizona — the Governor.

Thus, the Governor's office played a role in the above unreasonable or arbitrary
decisions, and the evidence provided by ADEQ shows that considerations of alleged
“regulatory certainty” for the applicant (RJZ 11), which has nothing to do with public health --
impacted the agency in relation to taking jurisdiction and issuance of the proposed permit.

ADEQ previously improperly withheld numerous email communications between
Agency employees and the Governor's employee on the basis, among other things, that such
material was subject to concealment from the public as a “deliberative process.” Simply put,
there is no such deliberative process public records exemption under Arizona law. See Rigel
Corp. v. State of Arizona, 234 P.3d 633, 640, at para. 40-41 (App. 2010) (the deliberative
process privilege has not heretofore been adopted in Arizona; declining to adopt privilege
because agencies may not withhold records unless statutorily exempted from public records
law); see also Star Publishing Co. v. Pima County Attorney's Office, 181 Ariz. 432 (1994).
Such withholding of public records itself may be deemed arbitrary and capricious. (Star
Publishing, at 434.) This can be considered here. In our context here, this prior improper and
capricious withholding of the records in this case until the first day of the hearing, also
supports an inference of undue regulatory interference in deliberations for political purposes
not authorized by law.°

This involvement by the Governor's office was not revealed to the public and was

information that Dr. Fisher would have wanted to know as a member of the public providing

® ADEQ withheld some records claiming it was in “the best interest of the state.” Appellant likewise disputes this.
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comments, prior to submitting his comments. Dr. Fisher reviewed a number of emails from the
Governor's office and the Agency related to taking jurisdiction, some right before the action
doing so, as well as a media release with a draft version from the Governor's press secretary
stating that the ADEQ had “issued” the air permit. (Hearing Transcript at 1774-1797.) The
timing and substance of the emails between the Governor's office suggested that the issuance of
the permit might have already been a fait accompli insofar as the final issuance of the permit
was concerned. (Hearing Transcript at 1778, 1784-1785, 1788-1789.) This also led Dr. Fisher
to testify that the taking of jurisdiction was improper. (Hearing Transcript at 1789-1790.)

Arizona environmental policy related to air pollution and ADEQ's mandate can be
found in A.R.S. Section 49-401. The fact that the ADEQ's decisions must be based on the law,
public health, and the following policy, is obvious and cannot be understated.

Section 49-401. Declaration of policy.

A. The legislature finds and declares that air pollution exists with varying degrees of
severity within the state, such air pollution is potentially and in some cases actually
dangerous to the health of the citizenry, often causes physical discomfort, injury to
property and property values, discourages recreational and other uses of the state's
resources and is esthetically unappealing. The legislature by this act intends to exercise
the police power of this state in a coordinated state-wide program to control present and
future sources of emission of air contaminants to the end that air polluting activities of
every type shall be regulated in a manner that insures the health, safety and general
welfare of all the citizens of the state; protects property values and protects plant and
animal life. The legislature further intends to place primary responsibility for air
pollution control and abatement in the department of environmental quality and the
hearing board created thereunder. However, counties shall have the right to control
local air pollution problems as specifically provided herein.

B. It is further declared to be the policy of this state that no further degradation of the
air in the state of Arizona by any industrial polluters shall be tolerated. Those industries
emitting pollutants in the excess of the emission standard set by the director of
environmental quality shall bring their operations into conformity with the standards
with all due speed. A new industry hereinafter established shall not begin normal
operation until it has secured a permit attesting that its operation will not cause
pollution in excess of the standards set by the director of environmental quality.

Furthermore, although the Director of ADEQ serves at the pleasure of the Governor, it

is actually the Director, not the Governor, who is empowered with the statutory directive to
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“administer the Department” in carrying out its overall mission to protect public health. See
A.R.S. 49-102(B) (“The Director shall administer the Department ....”")

As demonstrated in the motions filed with the ALJ, ADEQ itself asserted that the
Governor's Office was involved in deliberative process with ADEQ on the Permit by refusing
to release public records and citing a “deliberative process” public records exemption to
releasing numerous emails between staff and the governor's apparent public relations
representative.

The Governor's involvement in the deliberative process of agency decision making on
issuance of a permit is ostensibly ipso facto illegal since the Agency head is tasked with this
decision, and not otherwise permitted by law or regulation. This certainly diminishes the
expected impartiality of a government agency involved in issuance of a permit, and the related
quasi-judicial functions currently underway.

Finally, to the extent the records that were disclosed by ADEQ suggest that ADEQ was
concerned with other matters not applicable to the legal and environmental standards, such as
an apparent concern with “regulatory certainty” for an applicant, as opposed to public health,
such considerations are similarly wrong and should not have occurred.

The evidence disclosed by ADEQ arguably support the view that such improper matters
impacted both the context and deliberative decisional process in an unreasonably and arbitrary
manner, resulting in a permit that is unsupported for all of the factual reasons stated herein.

Under the circumstances described above and in the testimony, the fact that the Agency
relied on interaction with the Governor's office to take jurisdiction and assertedly deliberate
with the Governor on the permit application that was already pending with the Agency was

arbitrary and capricious.
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CONCLUSION
Appellant Fisher is confident, based on the evidence to be presented, that this Court will
conclude that it is more likely than not that the Agency's issuance of the permit under the
circumstances was unreasonable, arbitrary, and/or capricious, and was also based on invalid

technical conclusions, as well as matters not otherwise permitted by Arizona or Federal law.

Dated: October 10, 2013 RESPECTFULLY SUBMITTED

(BRur

VINCE RABAGO, Attorney for Joel Fisher

CERTIFICATE OF SERVICE

I certify that the foregoing document was filed
electronically on October 10, 2013, with the OAH,
via the Court's online docketing system by emailing
the document to webmaster(@azoah.gov, which
served all parties and counsel electronically:

s/ Vince Rabago, Esq.
Vince Rabago
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Sir,


I'm involved in the appeals concerning the air-quality permit granted by the state of Arizona (ADEQ) for the Rosemont copper project proposed.


If possible I would like to call and discuss some e-mails that were transmitted on September 12, 2012 concerning the ADEQ Rosemont SIP plan.





The specific question would deal with R9-3-521 .


My understanding of this is that applies to an existing source not a new source.


My appreciations in advance.


Thank you


Robert Harris


520-762-9339





From: Manny Aquitania


To: Balaji Vaidyanathan; Latha K. Toopal


Cc: Shirley Rivera; Andrew Chew; Cleveland Holladay; Gerardo Rios


Subject: ADEQ_Rosemont SIP Rule disscussion for 9/12 telecon


Date: Wednesday, September 12, 2012 10:47:09 AM


Balaji/Latha,


At the call today, we'd like to talk about the differences of ADEQ's and Pima's SIP Rules. Please


reconcile differences between ADEQ's SIP Rules and Pima 's SIP Rules as they apply to the


Rosemont permit. We flagged the Pima SIP and AZ SIP rules reference in either the draft permit or


TSD.


The following lists those Pima County rules referenced in ADEQ's draft permit or TSD -


__ SIP rule 344


__ SIP rule 343


__ P.C.C. Section 17.16.165 (local; may not be SIP)


__ P.C.C. Section 17.16.430


The following lists those ADEQ rules referenced in ADEQ's draft permit or TSD -


__ AZ SIP R9-3-521





					TIMELINE





2010 07 29 	Cover letter for application


2010 07 29	Rosemont site maps


2010 07 29	application filed with PDEQ for class II permit


2010 09 23 	Rosemont was advised application was incomplete


2010 10 08	Rosemont furnished information to PDEQ


2010 11 30	Rosemont was advised application was incomplete


2011 05 12	information requested


2011 06 01	Rosemont furnished information to PDEQ


2011 06 30	Rosemont threatens lawsuit against Pima County


2011 08 29	PDEQ gave notice proposed permit prepared


2011 08 29	proposed permit posted


2011 09 02	Rosemont lawsuit started


2011 09 28 	permit denied PDEQ


2011 11 01	Rosemont, now claims state ADEQ has authority not Pima County


2011 11 23	letter lawyer Hiser to ADEQ	Hiser to Eric Massey


2011 12 19	air-quality hearing board ruled against Rosemont


2012 03 19	JBR env amendment to class II application sent to ADEQ


2012 06 14	letter ADEQ to EPA , district 9 requesting change in SIP


2012 06 15 	EPA partial approval of SIP change reques


2012 06 27 	Fed  Register  SIP changes 40 CFR 52


2012 07 05 	court decision concerning Rosemont case C20120242\


2012 07 19	letter C Huckleberry concerning case C20120242 court decision attached


2012 08 03	letter from ADEQ to PDEQ taking controL	Eric C Massey	Ursula Kramer


2012 08 03	ADEQ news release proposing giving Rosemont permit


2012 08 03	ADEQ news release concerning comments


2012 08 06	draft permit issued


2012 08 06 	draft permit technical support document attached section E dust control date 2011 11


2012 08 28	new study M3 eng M3-PN08036



































			

















2013 07 24 testimony of Mr. Massey during OAH hearing:


The question was posed, if you have an application that evidence through modeling suggests that there would be a   NAAQS violation, what action would you take? Would you require, for example, significant control technologies to try to reduce the NAAQS violations or would you just simply let it go?


Answer: ADEQ's history and in support of its mission is to work with applicants to request voluntary controls that will reduce or eliminate the observed potential violation that modeling is suggesting could occur. But absent – – well, I wouldn't say absent, what I would say is that ADEQ has no direct authority to require those controls based on the modeling analysis itself. So where we have no ability to control, we attempt to weld influenced by asking sources to voluntarily control those omissions and work with them on strategies that could reduce them.


Question.	If an applicant submits an application or if through modeling their shown that there will be a violation, all you can do is ask the applicant to increase its control, you can't prohibit or you can't deny the permit, can you?





Answer.	You are correct, we cannot deny the permit.


__________________________________________________________________________________	





2013 07 25 Testimony of Mr. Massey during OAH hearing :


So in Rosemont's case, my understanding is we would have an inspector out there at least once every couple of years.


ADEQ has offered PDEQ enforcement rights but PDEQ said no





2013 07 25 Massey testimony excerpt:


date of 2011 November 23 was granted as being the received date of the application to ADEQ.


Question concerning licensing timeframe, first phase is administrative completeness. 60 business days.


Question	Did ADEQ issue a decision on administrative completeness for the Rosemont project?


Answer	my recollection is that we allowed the timeframe to expire so we did not actively make a decision.


____________________________________________________________________________________


on July 24, 2013 Mr. Massey entered into the office of administrative hearing official record:


Question	I'm just asking about whether or not in the consideration of public health you are also saying that you are unable to consider such matters if indeed they suggest there's a possibility of a negative impact on public health?





A. That is correct. There's nothing specific in


our rules today that allow us to hold the national ambient


air quality standards as an applicable requirement for an


individual facility, what we would call a stationary


source. And the one thing I would characterize is that


there's no federal law that forces ADEQ to do that.


In the interest of trying to ensure that I don't make this longer than it has to be, I will simply state that Mr. Massey's testimony (in my opinion) appears to not be entirely crystal clear as to definitions and appears to point a finger of blame at the EPA. Perhaps it would be best if you were to read the record yourselves. ADEQ (in my opinion) is actively reorganizing their organization to generate permits faster and with less personnel, they're quite adamant with their new procedure that the Arizona citizen is not their primary customer but the corporations e.g. mining companies are.There was a great deal of discussion concerning major and minor categories in the definitions for each trying to point out the conversations would entail page after page of testimony but it is something interesting to read and perhaps you could give me a better comprehension of the decision to make it a synthetic minor.





Mr. Massey stated quite plainly in his testimony that  modeling was not required but in his letter to PDEQ, Ms. Ursula Kramer, he stated that ADEQ did require modeling. This was in his letter asserting jurisdiction over the Rosemont project. When confronted with the letter he stated that it was an unfortunate choice of words. The second place that the comment was made that modeling was required was in the fact sheet released in August 2012 by ADEQ.


The testimony of Balaji stated that ADEQ is not responsible for public health.





2013 07 24 testimony of Mr. Massey during OAH hearing:


the question was posed, if you have an application that evidence through modeling that there would be a   NAAQS violation, what action would you take? Would you require, for example, significant control technologies to tried to reduce the NAAQS violations or would you just simply let it go?


Answer: ADEQ's history and in support of its mission is to work with applicants to request voluntary controls that will reduce or eliminate the observed potential violation that modeling is suggesting could occur. But absent – – well, I wouldn't say absent, what I would say is that ADEQ has no direct authority to require those controls based on the modeling analysis itself. So where we have no ability to control, we attempt to weld influenced by asking sources to voluntarily control those omissions and work with them on strategies that could reduce them.


Question.	If an applicant submits an application or if through modeling their shown that there will be a violation, all you can do is ask the applicant to increase its control, you can't prohibit or you can't deny the permit, can you?





Answer.	You are correct, we cannot deny the permit.


__________________________________________________________________________________	





2013 07 25 Testimony of Mr. Massey during OAH hearing :


So in Rosemont's case, my understanding is we would have an inspector out there at least once every couple of years.








2013 07 25 Massey testimony excerpt:


date of 2011 November 23 was granted as being the received date of the application to ADEQ.


Question concerning licensing timeframe, first phase is administrative completeness. 60 business days.


Question	Did ADEQ issue a decision on administrative completeness for the Rosemont project?


Answer	my recollection is that we allowed the timeframe to expire so we did not actively make a decision.


____________________________________________________________________________________


on July 24, 2013 Mr. Massey energy into the office of administrative hearing official record:


Question	I'm just asking about whether or not in the consideration of public health you are also saying that you are unable to consider such matters if indeed they suggest there's a possibility of a negative impact on public health?





A. That is correct. There's nothing specific in


our rules today that allow us to hold the national ambient


air quality standards as an applicable requirement for an


individual facility, what we would call a stationary


source. And the one thing I would characterize is that


there's no federal law that forces ADEQ to do that.


In the interest of trying to ensure that I don't make this longer than it has to be, I will simply state that Mr. Massey's testimony (in my opinion) appears to not be entirely crystal clear as to definitions and appears to point a finger of blame at the EPA. Perhaps it would be best if you were to read the record yourselves. ADEQ (in my opinion) is actively reorganizing their organization to generate permits faster and with less personnel, they're quite adamant with their new procedure that the Arizona citizen is not their primary customer but the corporations e.g. mining companies are.There was a great deal of discussion concerning major and minor categories in the definitions for each trying to point out the conversations would entail page after page of testimony but it is something interesting to read and perhaps you could give me a better comprehension of the decision to make it a synthetic minor.





Mr. Massey stated quite plainly in his testimony that air mod modeling was not required but in his letter to PDEQ, Ms. Ursula Kramer, he stated that ADEQ did require modeling. This was in his letter asserting jurisdiction over the Rosemont project. When confronted with the letter he stated that it was an unfortunate choice of words.


The testimony of Balaji stated that ADEQ is not responsible for public health.
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the question was posed, if you have an application that evidence through modeling that there would be a   NAAQS violation, what action would you take? Would you require, for example, significant control technologies to tried to reduce the NAAQS violations or would you just simply let it go?


Answer: ADEQ's history and in support of its mission is to work with applicants to request voluntary controls that will reduce or eliminate the observed potential violation that modeling is suggesting could occur. But absent – – well, I wouldn't say absent, what I would say is that ADEQ has no direct authority to require those controls based on the modeling analysis itself. So where we have no ability to control, we attempt to weld influenced by asking sources to voluntarily control those omissions and work with them on strategies that could reduce them.


Question.	If an applicant submits an application or if through modeling their shown that there will be a violation, all you can do is ask the applicant to increase its control, you can't prohibit or you can't deny the permit, can you?





Answer.	You are correct, we cannot deny the permit.


__________________________________________________________________________________	





2013 07 25 Testimony of Mr. Massey during OAH hearing :


So in Rosemont's case, my understanding is we would have an inspector out there at least once every couple of years.








2013 07 25 Massey testimony excerpt:


date of 2011 November 23 was granted as being the received date of the application to ADEQ.


Question concerning licensing timeframe, first phase is administrative completeness. 60 business days.


Question	Did ADEQ issue a decision on administrative completeness for the Rosemont project?


Answer	my recollection is that we allowed the timeframe to expire so we did not actively make a decision.


____________________________________________________________________________________


on July 24, 2013 Mr. Massey energy into the office of administrative hearing official record:


Question	I'm just asking about whether or not in the consideration of public health you are also saying that you are unable to consider such matters if indeed they suggest there's a possibility of a negative impact on public health?





A. That is correct. There's nothing specific in


our rules today that allow us to hold the national ambient


air quality standards as an applicable requirement for an


individual facility, what we would call a stationary


source. And the one thing I would characterize is that


there's no federal law that forces ADEQ to do that.


In the interest of trying to ensure that I don't make this longer than it has to be, I will simply state that Mr. Massey's testimony (in my opinion) appears to not be entirely crystal clear as to definitions and appears to point a finger of blame at the EPA. Perhaps it would be best if you were to read the record yourselves. ADEQ (in my opinion) is actively reorganizing their organization to generate permits faster and with less personnel, they're quite adamant with their new procedure that the Arizona citizen is not their primary customer but the corporations e.g. mining companies are.There was a great deal of discussion concerning major and minor categories in the definitions for each trying to point out the conversations would entail page after page of testimony but it is something interesting to read and perhaps you could give me a better comprehension of the decision to make it a synthetic minor.





Mr. Massey stated quite plainly in his testimony that air mod modeling was not required but in his letter to PDEQ, Ms. Ursula Kramer, he stated that ADEQ did require modeling. This was in his letter asserting jurisdiction over the Rosemont project. When confronted with the letter he stated that it was an unfortunate choice of words.


The testimony of Balaji stated that ADEQ is not responsible for public health.





BY MR. ZEAGLER:


Q. I think you can probably see where I'm going is


Rosemont can't operate as a uranium mine. If they


discover uranium or if uranium is extracted as a result of


the blasting process and they just simply throw it in


their tailings pile, then we have a potential here to emit


all kinds of radon, Rn-222, et cetera, et cetera, which is


a huge problem for public health.


MR. HISER: Is there a question?


ADMINISTRATIVE LAW JUDGE: Again, Mr. Zeagler,


is there a question here?


MR. ZEAGLER: Yes.


BY MR. ZEAGLER:


Q. So the department's mission is to protect the


public health. This potential is very real and yet the


department can't address it because EPA doesn't have


thresholds. But, again, the mission statements says


public health. So how would you answer that? How are you


protecting the public health by letting a large stack sit


there and emit radon?


A. Our mission doesn't imply any kind of a broad


mandate for us to do what we need to do to protect health.


We are governed by rules and regulations and that's what


we're going by. That's the bottom line. The regs are


clear. I'm sorry for my response is brief, but that's


truly my position.


Q. No, I understand your rules and regulations and


you are guided by that. So I just wanted to bring that up


so it's part of the record and we'll move on.


A. Okay.







11/3/2013


Ms. Rivera,





Last week I spoke with Mr. Manny Aquitania concerning the proposed Rosemont copper project and the air-quality permit. Mr. Aquitania said that he would discuss with you a time perhaps on Tuesday that we could have a teleconference to discuss some concerns.


 


My friend and neighbor, Roy Zeagler, and I were two of the appellant's on the granting of the air-quality permit. For three days now I have struggled with the necessity to reduce the information I'm going to send you with this e-mail. Attached are three of the briefs (posthearing briefs) that point out some of the questions concerning  the air-quality permit. I have noticed that many of our concerns were your concerns earlier in the process.





My initial question for Mr. Aquitania was why did ADEQ use R9–3– 521 because the title for that is related to existing sources. With the new SIP concerning new sources they face much more rigorous permitting oversight. I have always felt that the Rosemont copper project should've been classified a major source instead of a synthetic minor.





I will be available on my cell phone tomorrow if you and Mr. 


Aquitania can schedule a Tuesday teleconference. My cell number is area code 520-271-1266 if you need to contact me otherwise simply send me an e-mail with time and phone number.





Yours truly,


Robert W Harris


Vail Arizona


520-762-9339








			Attached Initial Letter to Mr. Manny Aquitania





Sir,


I'm involved in the appeals concerning the air-quality permit granted by the state of Arizona (ADEQ) for the Rosemont copper project proposed.


If possible I would like to call and discuss some e-mails that were transmitted on September 12, 2012 concerning the ADEQ Rosemont SIP plan.





The specific question would deal with R9-3-521 .


My understanding of this is that applies to an existing source not a new source.


My appreciations in advance.


Thank you


Robert Harris


520-762-9339





From: Manny Aquitania


To: Balaji Vaidyanathan; Latha K. Toopal


Cc: Shirley Rivera; Andrew Chew; Cleveland Holladay; Gerardo Rios


Subject: ADEQ_Rosemont SIP Rule disscussion for 9/12 telecon


Date: Wednesday, September 12, 2012 10:47:09 AM


Balaji/Latha,


At the call today, we'd like to talk about the differences of ADEQ's and Pima's SIP Rules. Please


reconcile differences between ADEQ's SIP Rules and Pima 's SIP Rules as they apply to the


Rosemont permit. We flagged the Pima SIP and AZ SIP rules reference in either the draft permit or


TSD.


The following lists those Pima County rules referenced in ADEQ's draft permit or TSD -


__ SIP rule 344


__ SIP rule 343


__ P.C.C. Section 17.16.165 (local; may not be SIP)


__ P.C.C. Section 17.16.430


The following lists those ADEQ rules referenced in ADEQ's draft permit or TSD -


__ AZ SIP R9-3-521





					TIMELINE





2010 07 29 	Cover letter for application


2010 07 29	Rosemont site maps


2010 07 29	application filed with PDEQ for class II permit


2010 09 23 	Rosemont was advised application was incomplete


2010 10 08	Rosemont furnished information to PDEQ


2010 11 30	Rosemont was advised application was incomplete


2011 05 12	information requested


2011 06 01	Rosemont furnished information to PDEQ


2011 06 30	Rosemont threatens lawsuit against Pima County


2011 08 29	PDEQ gave notice proposed permit prepared


2011 08 29	proposed permit posted


2011 09 02	Rosemont lawsuit started


2011 09 28 	permit denied PDEQ


2011 11 01	Rosemont, now claims state ADEQ has authority not Pima County


2011 11 23	letter lawyer Hiser to ADEQ	Hiser to Eric Massey


2011 12 19	air-quality hearing board ruled against Rosemont


2012 03 19	JBR env amendment to class II application sent to ADEQ


2012 06 14	letter ADEQ to EPA , district 9 requesting change in SIP


2012 06 15 	EPA partial approval of SIP change reques


2012 06 27 	Fed  Register  SIP changes 40 CFR 52


2012 07 05 	court decision concerning Rosemont case C20120242


2012 07 19	letter C Huckleberry concerning case C20120242 court decision attached


2012 08 03	letter from ADEQ to PDEQ taking controL	Eric C Massey	Ursula Kramer


2012 08 03	ADEQ news release proposing giving Rosemont permit


2012 08 03	ADEQ news release concerning comments


2012 08 06	draft permit issued


2012 08 06 	draft permit technical support document attached section E dust control date 2011 11


2012 08 28	new study M3 eng M3-PN08036














Excerpts air-quality hearing


			

















2013 07 24 testimony of Mr. Massey during OAH hearing:


The question was posed, if you have an application that evidence through modeling suggests that there would be a   NAAQS violation, what action would you take? Would you require, for example, significant control technologies to try to reduce the NAAQS violations or would you just simply let it go?


Answer: ADEQ's history and in support of its mission is to work with applicants to request voluntary controls that will reduce or eliminate the observed potential violation that modeling is suggesting could occur. But absent – – well, I wouldn't say absent, what I would say is that ADEQ has no direct authority to require those controls based on the modeling analysis itself. So where we have no ability to control, we attempt to weld influenced by asking sources to voluntarily control those omissions and work with them on strategies that could reduce them.


Question.	If an applicant submits an application or if through modeling their shown that there will be a violation, all you can do is ask the applicant to increase its control, you can't prohibit or you can't deny the permit, can you?





Answer.	You are correct, we cannot deny the permit.


__________________________________________________________________________________	





2013 07 25 Testimony of Mr. Massey during OAH hearing :


So in Rosemont's case, my understanding is we would have an inspector out there at least once every couple of years.


ADEQ has offered PDEQ enforcement rights but PDEQ said no





2013 07 25 Massey testimony excerpt:


date of 2011 November 23 was granted as being the received date of the application to ADEQ.


Question concerning licensing timeframe, first phase is administrative completeness. 60 business days.


Question	Did ADEQ issue a decision on administrative completeness for the Rosemont project?


Answer	my recollection is that we allowed the timeframe to expire so we did not actively make a decision.


____________________________________________________________________________________


 July 24, 2013 Mr. Massey entered into the office of administrative hearing official record:


Question	I'm just asking about whether or not in the consideration of public health you are also saying that you are unable to consider such matters if indeed they suggest there's a possibility of a negative impact on public health?





A. That is correct. There's nothing specific in


our rules today that allow us to hold the national ambient


air quality standards as an applicable requirement for an


individual facility, what we would call a stationary


source. And the one thing I would characterize is that


there's no federal law that forces ADEQ to do that.


In the interest of trying to ensure that I don't make this longer than it has to be, I will simply state that Mr. Massey's testimony (in my opinion) appears to not be entirely crystal clear as to definitions and appears to point a finger of blame at the EPA. Perhaps it would be best if you were to read the record yourselves. ADEQ (in my opinion) is actively reorganizing their organization to generate permits faster and with less personnel, they're quite adamant with their new procedure that the Arizona citizen is not their primary customer but the corporations e.g. mining companies are.There was a great deal of discussion concerning major and minor categories in the definitions for each trying to point out the conversations would entail page after page of testimony but it is something interesting to read and perhaps you could give me a better comprehension of the decision to make it a synthetic minor.





Mr. Massey stated quite plainly in his testimony that  modeling was not required but in his letter to PDEQ, Ms. Ursula Kramer, he stated that ADEQ did require modeling. This was in his letter asserting jurisdiction over the Rosemont project. When confronted with the letter he stated that it was an unfortunate choice of words. The second place that the comment was made that modeling was required was in the fact sheet released in August 2012 by ADEQ.


it.


__________________________________________________________________________________	





2013 07 25 Testimony of Mr. Massey during OAH hearing :


So in Rosemont's case, my understanding is we would have an inspector out there at least once every couple of years.








2013 07 25 Massey testimony excerpt:


date of 2011 November 23 was granted as being the received date of the application to ADEQ.


Question concerning licensing timeframe, first phase is administrative completeness. 60 business days.


Question	Did ADEQ issue a decision on administrative completeness for the Rosemont project?


Answer	my recollection is that we allowed the timeframe to expire so we did not actively make a decision.


____________________________________________________________________________________


on July 24, 2013 Mr. Massey energy into the office of administrative hearing official record:


Question	I'm just asking about whether or not in the consideration of public health you are also saying that you are unable to consider such matters if indeed they suggest there's a possibility of a negative impact on public health?





A. That is correct. There's nothing specific in


our rules today that allow us to hold the national ambient


air quality standards as an applicable requirement for an


individual facility, what we would call a stationary


source. And the one thing I would characterize is that


there's no federal law that forces ADEQ to do that.


In the interest of trying to ensure that I don't make this longer than it has to be, I will simply state that Mr. Massey's testimony (in my opinion) appears to not be entirely crystal clear as to definitions and appears to point a finger of blame at the EPA. Perhaps it would be best if you were to read the record yourselves. ADEQ (in my opinion) is actively reorganizing their organization to generate permits faster and with less personnel, they're quite adamant with their new procedure that the Arizona citizen is not their primary customer but the corporations e.g. mining companies are.There was a great deal of discussion concerning major and minor categories in the definitions for each trying to point out the conversations would entail page after page of testimony but it is something interesting to read and pe





2013 07 25 Testimony of Mr. Massey during OAH hearing :


So in Rosemont's case, my understanding is we would have an inspector out there at least once every couple of years.








2013 07 25 Massey testimony excerpt:


date of 2011 November 23 was granted as being the received date of the application to ADEQ.


Question concerning licensing timeframe, first phase is administrative completeness. 60 business days.


Question	Did ADEQ issue a decision on administrative completeness for the Rosemont project?


Answer	my recollection is that we allowed the timeframe to expire so we did not actively make a decision.


____________________________________________________________________________________


on July 24, 2013 Mr. Massey stated in the office of administrative hearing official record:


Question	I'm just asking about whether or not in the consideration of public health you are also saying that you are unable to consider such matters if indeed they suggest there's a possibility of a negative impact on public health?





A. That is correct. There's nothing specific in


our rules today that allow us to hold the national ambient


air quality standards as an applicable requirement for an


individual facility, what we would call a stationary


source. And the one thing I would characterize is that


there's no federal law that forces ADEQ to do that.


In the interest of trying to ensure that I don't make this longer than it has to be, I will simply state that Mr. Massey's testimony (in my opinion) appears to not be entirely crystal clear as to definitions and appears to point a finger of blame at the EPA. Perhaps it would be best if you were to read the record yourselves. ADEQ (in my opinion) is actively reorganizing their organization to generate permits faster and with less personnel, they're quite adamant with their new procedure that the Arizona citizen is not their primary customer but the corporations e.g. mining companies are.There was a great deal of discussion concerning major and minor categories in the definitions for each trying to point out the conversations would entail page after page of testimony but it is something interesting to read and perhaps you could give me a better comprehension of the decision to make it a synthetic minor.





Mr. Massey stated quite plainly in his testimony that  modeling was not required but in his letter to PDEQ, Ms. Ursula Kramer, he stated that ADEQ did require modeling. This was in his letter asserting jurisdiction over the Rosemont project. When confronted with the letter he stated that it was an unfortunate choice of words. It is also stated quite firmly in the information brochure issued by ADEQ at the time of the takeover of jurisdiction from Pima County.


The testimony of Balaji stated that ADEQ is not responsible for public health.





BY MR. ZEAGLER:


Q. I think you can probably see where I'm going is Rosemont can't operate as a uranium mine. If they discover uranium or if uranium is extracted as a result of


the blasting process and they just simply throw it in their tailings pile, then we have a potential here to emit all kinds of radon, Rn-222, et cetera, et cetera, which is


a huge problem for public health.


MR. HISER: Is there a question?


ADMINISTRATIVE LAW JUDGE: Again, Mr. Zeagler, is there a question here?


MR. ZEAGLER: Yes.


BY MR. ZEAGLER:


Q. So the department's mission is to protect the public health. This potential is very real and yet the department can't address it because EPA doesn't have thresholds. But, again, the mission statements says public health. So how would you answer that? How are you protecting the public health by letting a large stack sit there and emit radon?


A. Our mission doesn't imply any kind of a broad


mandate for us to do what we need to do to protect health.


We are governed by rules and regulations and that's what


we're going by. That's the bottom line. The regs are


clear. I'm sorry for my response is brief, but that's


truly my position.


Q. No, I understand your rules and regulations and


you are guided by that. So I just wanted to bring that up


so it's part of the record and we'll move on.


A. Okay













To: Balaji Vaidyanathan; Latha K. Toopal

Cc: Shirley Rivera; Andrew Chew; Cleveland Holladay; Gerardo Rios

Subject: ADEQ_Rosemont SIP Rule disscussion for 9/12 telecon

Date: Wednesday, September 12, 2012 10:47:09 AM

Balaji/Latha,

At the call today, we'd like to talk about the differences of ADEQ's and Pima's SIP Rules. Please
reconcile differences between ADEQ's SIP Rules and Pima 's SIP Rules as they apply to the
Rosemont permit. We flagged the Pima SIP and AZ SIP rules reference in either the draft permit or
TSD.

The following lists those Pima County rules referenced in ADEQ's draft permit or TSD -

__ SIPrule 344

__ SIP rule 343

P.C.C. Section 17.16.165 (local; may not be SIP)

__P.C.C. Section 17.16.430

The following lists those ADEQ rules referenced in ADEQ's draft permit or TSD -

__AZ SIP R9-3-521

TIMELINE
201007 29 Cover letter for application
201007 29 Rosemont site maps
201007 29 application filed with PDEQ for class Il permit
201009 23 Rosemont was advised application was incomplete
2010 10 08 Rosemont furnished information to PDEQ
20101130 Rosemont was advised application was incomplete
20110512 information requested
2011 06 01 Rosemont furnished information to PDEQ
2011 06 30 Rosemont threatens lawsuit against Pima County
2011 08 29 PDEQ gave notice proposed permit prepared
2011 08 29 proposed permit posted
2011 09 02 Rosemont lawsuit started
2011 09 28 permit denied PDEQ
20111101 Rosemont, now claims state ADEQ has authority not Pima County
20111123 letter lawyer Hiser to ADEQ Hiser to Eric Massey
201112 19 air-quality hearing board ruled against Rosemont
201203 19 JBR env amendment to class Il application sent to ADEQ
2012 06 14 letter ADEQ to EPA, district 9 requesting change in SIP
2012 06 15 EPA partial approval of SIP change reques
2012 06 27 Fed Register SIP changes 40 CFR 52
2012 07 05 court decision concerning Rosemont case C20120242
2012 07 19 letter C Huckleberry concerning case C20120242 court decision attached
2012 08 03 letter from ADEQ to PDEQ taking controlL Eric C Massey Ursula Kramer
2012 08 03 ADEQ news release proposing giving Rosemont permit
2012 08 03 ADEQ news release concerning comments
2012 08 06 draft permit issued
2012 08 06 draft permit technical support document attached section E dust control date 2011
11
2012 08 28 new study M3 eng M3-PN08036

Excerpts air-quality hearing

2013 07 24 testimony of Mr. Massey during OAH hearing:





The question was posed, if you have an application that evidence through modeling suggests that
there would be a NAAQS violation, what action would you take? Would you require, for example,
significant control technologies to try to reduce the NAAQS violations or would you just simply let it
go?

Answer: ADEQ's history and in support of its mission is to work with applicants to request voluntary
controls that will reduce or eliminate the observed potential violation that modeling is suggesting
could occur. But absent —— well, | wouldn't say absent, what | would say is that ADEQ has no direct
authority to require those controls based on the modeling analysis itself. So where we have no ability
to control, we attempt to weld influenced by asking sources to voluntarily control those omissions
and work with them on strategies that could reduce them.

Question. If an applicant submits an application or if through modeling their shown that there
will be a violation, all you can do is ask the applicant to increase its control, you can't prohibit or you
can't deny the permit, can you?

Answer. You are correct, we cannot deny the permit.

2013 07 25 Testimony of Mr. Massey during OAH hearing :

So in Rosemont's case, my understanding is we would have an inspector out there at least once
every couple of years.

ADEQ has offered PDEQ enforcement rights but PDEQ said no

2013 07 25 Massey testimony excerpt:

date of 2011 November 23 was granted as being the received date of the application to ADEQ.

Question concerning licensing timeframe, first phase is administrative completeness. 60 business

days.

Question Did ADEQ issue a decision on administrative completeness for the Rosemont project?

Answer my recollection is that we allowed the timeframe to expire so we did not actively
make a decision.

July 24, 2013 Mr. Massey entered into the office of administrative hearing official record:

Question  I'm just asking about whether or not in the consideration of public health you
are also saying that you are unable to consider such matters if indeed they suggest there's
a possibility of a negative impact on public health?

A. That is correct. There's nothing specific in

our rules today that allow us to hold the national ambient

air quality standards as an applicable requirement for an

individual facility, what we would call a stationary

source. And the one thing | would characterize is that

there's no federal law that forces ADEQ to do that.

In the interest of trying to ensure that | don't make this longer than it has to be, | will simply state
that Mr. Massey's testimony (in my opinion) appears to not be entirely crystal clear as to definitions






and appears to point a finger of blame at the EPA. Perhaps it would be best if you were to read the
record yourselves. ADEQ (in my opinion) is actively reorganizing their organization to generate
permits faster and with less personnel, they're quite adamant with their new procedure that the
Arizona citizen is not their primary customer but the corporations e.g. mining companies are.There
was a great deal of discussion concerning major and minor categories in the definitions for each
trying to point out the conversations would entail page after page of testimony but it is something
interesting to read and perhaps you could give me a better comprehension of the decision to make it
a synthetic minor.

Mr. Massey stated quite plainly in his testimony that modeling was not required but in his letter to
PDEQ, Ms. Ursula Kramer, he stated that ADEQ did require modeling. This was in his letter asserting
jurisdiction over the Rosemont project. When confronted with the letter he stated that it was an
unfortunate choice of words. The second place that the comment was made that modeling was
required was in the fact sheet released in August 2012 by ADEQ.

it.

2013 07 25 Testimony of Mr. Massey during OAH hearing :

So in Rosemont's case, my understanding is we would have an inspector out there at least once

every couple of vears.

2013 07 25 Massey testimony excerpt:
date of 2011 November 23 was granted as being the received date of the application to ADEQ.
Question concerning licensing timeframe, first phase is administrative completeness. 60 business

days.
Question Did ADEQ issue a decision on administrative completeness for the Rosemont project?
Answer my recollection is that we allowed the timeframe to expire so we did not actively

make a decision.

on July 24, 2013 Mr. Massey energy into the office of administrative hearing official record:
Question  I'm just asking about whether or not in the consideration of public health you
are also saying that you are unable to consider such matters if indeed they suggest there's
a possibility of a negative impact on public health?

A. That is correct. There's nothing specific in

our rules today that allow us to hold the national ambient

air quality standards as an applicable requirement for an

individual facility, what we would call a stationary

source. And the one thing | would characterize is that

there's no federal law that forces ADEQ to do that.

In the interest of trying to ensure that | don't make this longer than it has to be, | will simply state
that Mr. Massey's testimony (in my opinion) appears to not be entirely crystal clear as to definitions






and appears to point a finger of blame at the EPA. Perhaps it would be best if you were to read the
record yourselves. ADEQ (in my opinion) is actively reorganizing their organization to generate
permits faster and with less personnel, they're quite adamant with their new procedure that the
Arizona citizen is not their primary customer but the corporations e.g. mining companies are.There
was a great deal of discussion concerning major and minor categories in the definitions for each
trying to point out the conversations would entail page after page of testimony but it is something
interesting to read and pe

2013 07 25 Testimony of Mr. Massey during OAH hearing :

So in Rosemont's case, my understanding is we would have an inspector out there at least once

every couple of years.

2013 07 25 Massey testimony excerpt:
date of 2011 November 23 was granted as being the received date of the application to ADEQ.
Question concerning licensing timeframe, first phase is administrative completeness. 60 business

days.
Question Did ADEQ issue a decision on administrative completeness for the Rosemont project?
Answer my recollection is that we allowed the timeframe to expire so we did not actively

make a decision.

on July 24, 2013 Mr. Massey stated in the office of administrative hearing official record:

Question  I'm just asking about whether or not in the consideration of public health you
are also saying that you are unable to consider such matters if indeed they suggest there's
a possibility of a negative impact on public health?

A. That is correct. There's nothing specific in

our rules today that allow us to hold the national ambient

air quality standards as an applicable requirement for an

individual facility, what we would call a stationary

source. And the one thing | would characterize is that

there's no federal law that forces ADEQ to do that.

In the interest of trying to ensure that | don't make this longer than it has to be, | will simply
state that Mr. Massey's testimony (in my opinion) appears to not be entirely crystal clear as
to definitions and appears to point a finger of blame at the EPA. Perhaps it would be best if
you were to read the record yourselves. ADEQ (in my opinion) is actively reorganizing their
organization to generate permits faster and with less personnel, they're quite adamant with
their new procedure that the Arizona citizen is not their primary customer but the
corporations e.g. mining companies are.There was a great deal of discussion concerning

major and minor categories in the definitions for each trying to point out the conversations
would entail page after page of testimony but it is something interesting to read and perhaps
you could give me a better comprehension of the decision to make it a synthetic minor.






Mr. Massey stated quite plainly in his testimony that modeling was not required but in his
letter to PDEQ, Ms. Ursula Kramer, he stated that ADEQ did require modeling. This was in his
letter asserting jurisdiction over the Rosemont project. When confronted with the letter he
stated that it was an unfortunate choice of words. It is also stated quite firmly in the
information brochure issued by ADEQ at the time of the takeover of jurisdiction from Pima
County.

The testimony of Balaji stated that ADEQ is not responsible for public health.

BY MR. ZEAGLER:

Q. I think you can probably see where I'm going is Rosemont can't operate as a uranium
mine. If they discover uranium or if uranium is extracted as a result of

the blasting process and they just simply throw it in their tailings pile, then we have a
potential here to emit all kinds of radon, Rn-222, et cetera, et cetera, which is

a huge problem for public health.

MR. HISER: Is there a question?

ADMINISTRATIVE LAW JUDGE: Again, Mr. Zeagler, is there a question here?

MR. ZEAGLER: Yes.

BY MR. ZEAGLER:

Q. So the department's mission is to protect the public health. This potential is very real
and yet the department can't address it because EPA doesn't have thresholds. But, again,
the mission statements says public health. So how would you answer that? How are you
protecting the public health by letting a large stack sit there and emit radon?

A. Our mission doesn't imply any kind of a broad

mandate for us to do what we need to do to protect health.

We are governed by rules and regulations and that's what

we're going by. That's the bottom line. The regs are

clear. I'm sorry for my response is brief, but that's

truly my position.

Q. No, I understand your rules and regulations and

you are guided by that. So I just wanted to bring that up

so it's part of the record and we'll move on.

A. Okay









